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Board of Disciplinary Appeals
" appointed by the
BEFORE THE BOARD OF DISCIPLINARY APPEAESpreme Court of Texas

APPOINTED BY
THE SUPREME COURT OF TEXAS

IN THE MATTER OF §

MARK ADRIAN CLARK § CAUSE NO. 48191
STATE BAR CARD NO. 04292200 §

MOTION FOR ENTRY OF JUDGMENT OF DISBARMENT

TO THE HONORABLE BOARD:
COMES NOW, Petitioner, the Commission for Lawyer Discipline (hereinafter called
“Petitioner”), and files this its Motion for Entry of Judgment of Disbarment, showing as follows:
l. On or about February 18, 2011, Petitioner filed its Petition for Compulsory
Discipline against Respondent, Mark Adrian Clark, (hereinafter called "Respondent") seeking
compulsory discipline based upon Respondent's conviction in Cause No. CR2010-276 Count II,
styled The State of Texas v. Mark A. Clark, in the 207th Judicial District Court of Comal County,
Texas, wherein Clark was found guilty of Attempted Sexual Performance of a Child and was
sentenced to seven (7) years in the Institutional Division of the Texas Department of Criminal
Justice, ordered to pay a $10,000 fine and costs of $553.
2. On March 28, 2011, an Agreed Interlocutory Order of Suspension was entered by
the Board of Disciplinary Appeals which provides in pertinent part, as follows:
It is further ORDERED that this Order is interlocutory and
that the Board retains jurisdiction to enter a final judgment when

the appeal of the criminal conviction is final. In the Matter of
Mercier, 242 SW 3d 46 (Tex. 2007).
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£} Following the appeal by Respondent of his criminal conviction in Cause No.
CR2010-276 Count II, on the charge of Attempted Sexual Performance of a Child, an Opinion
(Exhibit A) was issued by the Texas Court of Appeals, Third District, at Austin, on or about
February 19, 2014, in Cause No. No. 03-11-00085-CR, Mark Clark, Appellant, v. The State of
Texas, Appellee, which affirmed the judgment issued by the District Court.

4. On or about February 19, 2014, a Judgment was issued (Exhibit B) by the Texas
Court of Appeals, Third District, at Austin, in Cause No. No. 03-11-00085-CR, Mark Clark.
Appellant, v. The State of Texas, Appellee, which affirmed the judgment issued by the District
Court.

5. On or about July 28, 2014, a Mandate (Exhibit C) was issued by Texas Court of
Appeals, Third District, at Austin, in Cause No. No. 03-11-00085-CR, Mark Clark, Appellant, v.
The State of Texas, Appellee. True and correct copies of the Opinion, Judgment and Mandate
issued by the Texas Court of Appeals, Third District, at Austin, are attached hereto as Exhibits
A, B and C, and made a part hereof for all intents and purposes as if the same were copied
verbatim herein. Petitioner expects to introduce certified copies of Exhibits A, B and C at the
time of hearing of this cause.

6. Petitioner represents to the Board that the Judgment entered against Respondent,
Mark Adrian Clark, has now become final. Petitioner seeks the entry of a judgment of
disbarment. Attached hereto as Exhibit D is a true and correct copy of the form of judgment of
which Petitioner seeks the entry herein.

PRAYER
WHEREFORE, PREMISES CONSIDERED, Petitioner prays, upon notice to

Respondent, that the Board enter its order disbarring Respondent and for such other and further
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relief to which Petitioner may be entitled.
Respectfully submitted,

Linda A. Acevedo
Chief Disciplinary Counsel

Judith Gres DeBerry

Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
State Bar of Texas

P.O. Box 12487

Austin, Texas 78711

Telephone: 512.427.1350

Telecopier: 427.4167

Email: Judith.DeBerry@texasbar.com

Audith Gres BeBerry
Bar Card No. 24040780
ATTORNEYS FOR PETITIONER

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that a trial on the merits of the Motion for Entry of
Judgment of Disbarment heretofore sent to be filed with the Board of Disciplinary Appeals on
this day, will be held in the courtroom of the Supreme Court of Texas, Tom C. Clark Building,

14th and Colorado Streets, Austin, Texas, at 9:00 a.m. on the 23rd day of October 2014.

) AN A&D—A
udith Gres PeBerry /
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CERTIFICATE OF SERVICE

I certify that on September 9 , 2014, I served a copy of the Motion for Entry of
Judgment of Disbarment on the Respondent listed below by personal service:

Mark Adrian Clark #01945548
Holliday Unit

295 IH-45 North

Huntsville, Texas 77320

ith Gres DeBerry
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TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-11-00085-CR

Mark A. Clark, Appellant
Ve

The State of Texas, Appellee

FROM THE DISTRICT COURT OF COMAL COUNTY, 207TH JUDICIAL DISTRICT
NO. CR-2010-276, HONORABLE LLOYD DOUGLAS SHAVER, JUDGE PRESIDING

MEMORANDUM OPINION

A jury acquitted appellant Mark A. Clark of attempted aggravated sexual assault but
convicted him of attempted sexual performance by a child and assessed punishment at seven years’
imprisonment. See Tex. Penal Code §§ 43.25(b) (defining offense of sexual performance by a child),
15.01 (defining criminal attempt). The State’s case rested primarily on the minor complainant’s’
testimony that Clark, a lawyer, had asked the complainant to model lingerie for him at his law office
in exchange for money and free legal services and on extraneous-offense evidence that Clark had
propositioned another young client at his law office to model lingerie for him in exchange for money.
In six issues, Clark argues: (1) the evidence was insufficient to support his conviction; (2) the trial
court improperly admitted the extraneous-offense evidence; and (3) the trial court improperly

excluded evidence of the complainant’s character. We affirm the trial court’s Judgment.

' To protect her identity, the minor complainant will be referred to as “complainant.”
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BACKGROUND

In June of 2009, the twelve-year-old complainant and her mother met Clark—a
fifty-two-year old lawyer—seeking his legal services in regard to an outcry of sexual abuse the
complainant had made against her father and grandfather. After discussing the alleged sexual abuse
with Clark at his office, the complainant and her mother were preparing to leave and mentioned they
were going to go to Wal-Mart next to buy the complainant something for a dollar. Clark told them
they could not buy anything for a dollar and gave the complainant’s mother a $100 bill wrapped
around his business card.

Later that day, Clark called the complainant at home and asked if she could come to
his office the next day to assist him with paperwork. The complainant’s mother drove herto Clark’s
office the next day as planned. But after her mother left, the complainant testified that instead of
giving her paperwork, Clark gave her a red plastic cup he said was filled with lemonade but that
tasted like alcohol. He then, according the complainant’s testimony, asked her to model lingerie for
him in exchange for $1,000 and Clark not charging her mother for legal services. The complainant
described the lingerie as a black see-through shirt with long sleeves that were “poofy at the end” and
that Clark would have been able to see her “private parts” if she had modeled it.

The complainant additionally testified that Clark made several other Inappropriate
remarks to her, including asking her if she thought anything could fit in her “lower area,” telling her
that he had a big penis, asking her if she liked to watch pornographic movies, and asking her whether
she thought it was wrong that the playboy bunnies lived with an old man. While he was speaking,

the complainant testified that Clark was petting a cat on his lap and told her that he wished she



would be like the cat because it would let him pet it and pet it, but that he would stop whenever the
cat wanted him to stop. After she refused to model the lingerie, the complainant testified that Clark
told her to call her mother. On the way home from Clark’s office, the complainant informed her
mother of Clark’s conduct, and they contacted the police that day.

The police searched Clark’s office which was located in an old home that had been
renovated into an office. In the bathroom of the office, the police found a trash can containing an
empty bottle of Mike’s Hard Lemonade and red plastic cups were discovered in the kitchen. In the
bathroom, the police also noticed a large pull-out cabinet used as a hamper. Upon pulling the cabinet
all the way out, the police discovered a secret space behind the cabinet drawer containing several
plastic bags filled with multiple pieces of lingerie, magnum-sized condoms, K-Y Jelly, a six-pack
of Mike’s hard lemonade with one bottle missing, bottles of alcohol, and sex toys. The complainant
was not able to identify the lingerie Clark allegedly showed her from the bags of lingerie discovered

in the bathroom.

ATTEMPTED SEXUAL PERFORMANCE By A CHILD
In his first two points of error, Clark contends the evidence is insufficient to support
his conviction for attempted sexual performance by a child. See Tex. Penal Code §§15.01,43.25(b).
A person commits the offense of sexual performance by a child “if knowing the character and
content thereof, he employs, authorizes, or induces a child . . . to engage in sexual conduct or a
sexual performance.” Id. § 43.25(b). A person commits an attempted offense, “if, with specific
inten: to commit an offense, he does an act amounting to more than mere preparation that tends but

fails to effect the commission of the offense intended.” /d. § 15.01(a); see also Yalch v. State,



743 5.W.2d 231,233 (Tex. Crim. App. 1988) (discussing elements of criminal attempt). Therefore,
the offense of attempted sexual performance by a child is committed if: (1) the defendant; (2) with
specific intent to employ, authorize, or induce a child to engage in sexual conduct or a sexual
perfcrmance; (3) does an act amounting to more than mere preparation; (4) that tends but fails to
effect the commission of sexual conduct or a sexual performance by a child. Tex. Penal Code
§§ 15.01, 43.25(b); see also Chen v. State, 42 S.W.3d 926, 929 (Tex. Crim. App. 2001).

Clark was charged with attempted sexual performance by a child by attempting to
induce the complainant to engage in sexual conduct or a sexual performance. The term “sexual
performance,” however, is defined as any performance that includes “sexual conduct by a child.”
Tex. Penal Code § 43.25(a)(1). Therefore, the charged offense required evidence that Clark
attempted to induce the complainant to engage in sexual conduct. “Sexual conduct” is defined as
including, among other things, “sexual contact” and “lewd exhibition of the genitals, the anus, orany
portion of the female breast below the top of the areola.” /d. § 43.25(a)(2).

Clark argues there is no evidence that he attempted to induce the complainant to
engage in sexual conduct because the State did not prove the lingerie he asked the complainant to
wear would have resulted in a lewd exhibition of her genitals and there was no evidence he intended
the complainant to engage in sexual contact. In this case, Clark was charged with attempting to
induce a child to engage in sexual conduct. Therefore, our focus is on whether Clark intended to
commit the offense of sexual performance by a child, which can be inferred from his acts, words,
or conduct. See Alexander v. State, 906 S.W.2d 107, 110111 (Tex. App.—Dallas 1995, no pet.);

see also Chen,42 S.W.3d at 930 (sufficient evidence of intent when “appellant’s goal was to commit



the offense of sexual performance by a child”). The complainant testified that Clark asked her to
model a piece of lingerie that was “see-through” and would have revealed her “private parts.”
Further, the complainant testified that Clark gave her an alcoholic drink, asked her if she liked to
watca pornographic movies, told her that he had a big penis, asked her if she thought anything “could
fitin [her] lower area,” and told her that he wished she would be like his cat who he could pet? We
conc ude that this evidence, when taken together, is sufficient to allow a rational trier of fact to find
beyond areasonable doubt that Clark intended to induce the complainant to engage in sexual conduct
by either sexual contact or a lewd exhibition of her genitals, and that he committed an act amounting
to more than mere preparation that tended but failed to effect the commission of the offense. See
Alexander, 906 S.W.2d at 110-111 (evidence defendant asked complainant to remove her clothes
so that he could take her picture and told her he would show her parts she had never seen before
while pointing at his lower body, when taken together, sufficient to uphold conviction for attempted
sexual performance by a child).

Clark additionally argues the evidence is insufficient to uphold his conviction because
there is no evidence he attempted to induce the complaint to engage ina “performance.” The statute,
however, “criminalizes the inducement of a child’s sexual conduct regardless of whether it amounts

to a sexual performance.” Dornbusch v. State, 156 S.W.3d 859, 870 (Tex. App.—Corpus Christi

* In addition, the defense called two adult women who had engaged in consenting sexual
relations with Clark and testified that he would bring lingerie to their meetings for them to wear
before engaging in sexual activity. The jury was free to consider this evidence on the attempted
sexual performance by a child charge. See Atkins v. State, No. 05-07-005 86-CR, 2008 WL 2815087,
at *4 (Tex. App.—Dallas July 23, 2008, pet. ref'd) (mem. op.) (holding sufficient evidence that
defendant had intended to induce minor to engage in sexual conduct when defendant had engaged
in similar conduct with adults that had resulted in sexual activity).
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2005, pet. ref’d); see also Summers v. State, 845 S.W.2d 440, 442 (Tex. App.—Eastland 1992, no
pet.). As we have already determined there was sufficient evidence Clark attempted to induce the
complainant to engage in sexual conduct, the State is not required to further prove an attempted
sexual performance. See Dornbusch, 156 S.W.3d at 870; Summers, 845 S.W.2d at 442.

Regardless, we conclude there is also sufficient evidence that Clark attempted to
induce the complainant to engage in a sexual performance. “Sexual performance” means any
“performance or part thereof that includes sexual conduct by a child.” Tex. Penal Code
§ 43.25(a)(1). “Performance” is defined as “any play, motion picture, photograph, dance, or other
visuel representation that can be exhibited before an audience of one or more persons.” /d.
§ 43.25(a)(3). Under the statute, the term “sexual performance” includes non-pornographic and
non-commercial sexual conduct by children, and recording the sexual performance on film or other
media is not an element of the offense. See Dornbusch, 156 S.W.3d at 871; see also Emenhiser
v. State, 196 S.W.3d 915, 930 (Tex. App.—Fort Worth 2006, pet. ref’d). Further, nothing in the
definition of performance “suggests that the exhibition induced by the accused must be for the
benefit ofa third person as opposed to the accused himself.” Emenhiser, 196 S.W.3d at 930. Rather,
the definition specifically provides that the exhibition can be for an audience of only one person.
See id.; see also Tex. Penal Code § 43.25(a)(3).

A sexual performance therefore is an exhibition of sexual conduct to be viewed by
an audience of at least one, and as previously discussed, sexual conduct includes a lewd exhibition
of the genitals, the anus, or any portion of the female breast below the top of the areola. Tex. Penal

Code § 43.25(a)(1) & (2). Here, the complainant testified that Clark asked her to model for him



lingerie that was “see-through” and would have shown her “private parts.” The standard for
determining whether the evidence is legally sufficient to support a conviction is “whether, after
viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond a reasonable doubt.” Jackson v. Virginia,
443 U.S. 307, 315-19 (1979) (emphasis in original); see also Garcia v. State, 367 S.W.3d 683,
686-67 (Tex. Crim. App. 2012). We conclude this evidence is sufficient to allow a rational trier of
tact to conclude beyond a reasonable doubt that Clark attempted to induce the complainant to engage
in an exhibition of sexual conduct to be viewed by him.

Having found sufficient evidence to uphold the conviction for attempted sexual

perfcrmance by a child, we overrule Clark’s first and second points of error.

ADMISSION OF EXTRANEOUS OFFENSE

During opening statements, Clark’s attorney argued that the complainant had a
character for lying, that she had lied to the authorities before, and that she was motivated to lie in this
case for money. In rebuttal, the State during its case-in-chief called, K.E.,? another former client of
Clark’s, who testified that when she was seventeen years old and pregnant, Clark had asked her to
come to his office because he had a job for her. Upon arriving at his office, K.E. testified that Clark
showed her a picture in a magazine of a woman wearing red lingerie, asked her if she would wear
the lingerie in the picture in exchange for money, and asked her to accompany him to a motel where

he would take pictures of her in the lingerie. K.E. refused Clark’s offer and contacted the police.

* We will refer to the witness by her initials to protect her identity.
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In his third point of error, Clark contends the trial court abused its discretion by
admitting K.E’s testimony. The State argues the evidence was admissible because Clark advanced
a theory of fabrication during his opening statement, thereby opening the door for the State to admit
evidence of similar extraneous offenses committed by Clark for the purpose of rebutting his
suggestion that the complainant was fabricating her testimony. See Bass v. State, 270 S.W.3d 557,
563 (Tex. Crim. App. 2008). Clark acknowledges that he accused the complainant during his
opening argument of fabricating her allegations and that his fabrication defense entitled the State to
introduce extraneous-offense evidence in rebuttal. See id. Clark, however, argues that K.E.’s
testirony was inadmissible because the extraneous offense was not sufficiently similar to the
charged offense to be relevant rcbuttal evidence. We review a trial court’s admission of
extraneous-offense evidence for an abuse of discretion. Montgomery v. State, 810 S.W.2d 372, 380
(Tex. Crim. App. 1991).

While extraneous-offense evidence is inadmissible to show character conformity,
when the defense in its opening statement advances a theory that a minor complainant has fabricated
allegations of sexual abuse—as in this case—the State is entitled to rebut the defense’s fabrication
theory with evidence “that a defendant has committed similar sexual assaults against unrelated and
unconnected children.” Bass, 270 S.W.3d at 562. To be admissible for the purpose of rebutting a

fabrication or “frame-up” defense, however, the “extraneous misconduct must be at least similar to

* The State argues Clark failed to preserve this objection for appeal. We disagree. Clark
objected to the testimony on the grounds that the extraneous offense was not relevant because of the
difference in the victims’ ages and that the extrancous offense did not constitute a sexual
performance by a child. We conclude the objection sufficiently apprised the trial court that Clark
was odjecting to the testimony on the grounds that the extraneous offense was not sufficiently similar
to the charged offense to be relevant and admissible. See Tex. R. App. P. 33.1.
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the charged offense.” Wheeler v. State, 67 S.W.3d 879, 887 n.22 (Tex. Crim. App. 2002); see also
Blackwell v. State, 193 S.W.3d 1, 13 (Tex. App.—Houston [1st Dist.] 2006, pet. ref’d) (“To be
probative, the extraneous offense evidence admitted to rebut a defensive theory must be similar to
the charged offense.”).

Here, both the extraneous offense and the charged offense involved girls seventeen
years of age or younger who had sought Clark’s legal services; both occurred in Clark’s office after
Clark had lured them there under false pretenses; and in both instances, Clark asked the young
women to model lingerie for him in exchange for money. Thus, the extraneous-offense evidence
tended to disprove Clark’s fabrication defense as it showed that, under similar circumstances, Clark
had propositioned another young client to model lingerie for him in exchange for money. See
Halliburton v. State, 528 S.W.2d 216, 219 (Tex. Crim. App. 1975) (“The ultimate question is
whether the extraneous offense tends to disprove the appellant’s explanation of the primary
offerse.”). Accordingly, we conclude the extraneous-offense evidence was sufficiently similar to
the charged offense to refute the defense’s theory that the complainant had fabricated her allegations.
See Bass,270 S.W.3d at 563. As we conclude the trial court did not abuse its discretion by admitting

K.E.’s testimony, we overrule Clark’s third point of error.®

EXCLUSION OF COMPLAINANT’S CHARACTER EVIDENCE
At trial, Clark sought to call three witnesses for the purpose of proving “numerous

specific incidents in which the complainant had made false allegations against people and told lies

* The State additionally argues on appeal the extraneous-offense evidence was admissible
under Texas Rule of Evidence 404(b) to prove Clark’s intent. As we have concluded the evidence
was edmissible to refute Clark’s allegations of fabrication, we do not address this issue.
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on various topics.” Clark argued only one theory of admissibility at trial: that the evidence was
admissible under Texas Rule of Evidence 404(a)(2) to prove a pertinent character trait of the
complainant, which he described to the trial court as a trait of “consistently making false claims to
law enforcement.” The State raised numerous objections, including an objection under Rule of
Evidence 608(b) that Clark was improperly attempting to introduce specific instances of conduct by
the complainant for the purpose of attacking her general credibility. See Tex. R. Evid. 608(b). The
trial court allowed Clark’s witnesses to testify as to their opinion of the complainant’s character for
truthfulness but excluded testimony regarding any specific instance of conduct by the complainant.

In his last three points of error, Clark contends the trial court abused its discretion by
excluding the witnesses’ testimony. We review a trial court’s exclusion of evidence for abuse of
discretion. Weatherred v. State, 15 S.W.3d 540, 542 (Tex. Crim. App. 2000). An abuse of
discretion occurs when a trial court’s decision is so clearly wrong that it lies outside the zone of
reasonable disagreement. Gonzales v. State, 117 S.W.3d 831, 839 (Tex. Crim. App. 2003). As
Clark does not address each witness’s testimony individually but consolidates his points of error and
collectively asserts all of the testimony was admissible under a single legal theory, we likewise will
address these issues collectively.

In general, evidence of a person’s character may not be used to prove that she behaved
in a particular way at a given time. Tex. R. Evid. 404(a); Tate v. State, 981 S.W.2d 189, 192 (Tex.
Crim. App. 1998). Texas Rule of Evidence 404(a)(2) creates an exception to this rule, permitting
an accused in a criminal case to introduce evidence of a pertinent character trait of the alleged victim

of the offense on trial. See Tex. R. Evid. 404(a)(2); Martinez v. State, 17 S.W.3d 677, 687 (Tex.
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Crim. App. 2000). But under Texas Rule of Evidence 405, such evidence generally must only take
the form of reputation or opinion testimony. Tex. R. Evid. 405(a); Martinez, 17 S.W.3d at 687.
Only if the alleged victim’s character trait is an essential element of a charge, claim, or defense may
the accused introduce specific instances of the victim’s conduct under Rule 405(b). See Tex. R.
Evid. 405(b).

Clark argues on appeal that the complainant’s alleged character trait of lying to law
enforcement was an essential element of his defense that she had fabricated the allegations in the
current case, and therefore, he was entitled to introduce specific instances of her lying at trial. Clark
did not, however, argue at trial that the complainant’s character was an essential element of his
defense nor argue the evidence was admissible under Rule 405(b). Accordingly, we conclude he has
waived this issue on appeal. See Tex. R. App. P. 33.1.

EvenifClark had preserved error, we would still conclude his argument has no merit.
Character per se is almost never an essential element of a charge or defense in criminal cases.
Gilbert v. State, 808 S.W.2d 467,471 n.5 (Tex. Crim. App. 1991); Tate, 981 S.W.2d at 192 & n.5.
Here, proving that the complainant had fabricated her allegations is not dependent exclusively upon
the character of the victim. Accordingly, we would conclude the testimony was not admissible under
Rule 405(b). See Tate, 981 SW.2d at 192 & n.5 (victim’s character not essential element of a claim
of self-defense because proving who was aggressor did not depend exclusively upon character of
victim). Further, Clark explained to the trial court that he sought to introduce the witnesses’
testimony because it showed “again in this case [the complainant] acted in conformity with that

pertinent character trait and again made a false report to law enforcement about alleged law
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violations.” This is precisely the inferential chain of logic barred by Texas Rule of Evidence 608(b),
which mandates that “specific acts not resulting in conviction may not be used to demonstrate the
witness’s untrustworthy nature.”® See Lopez v. State, 18 S.W.3d 220, 225 (Tex. Crim. App. 2000);
see also Hammer v. State, 296 S.W.3d 555, 564 (Tex. Crim. App. 2009).” Accordingly, we would
conclude the trial court did not abuse its discretion in excluding the testimony. We overrule Clark’s

fourth, fifth, and sixth points of error.

CONCLUSION

For the foregoing reasons, we affirm the judgment of the trial court.

Melissa Goodwin, Justice
Before Justices Puryear, Goodwin, and Field
Affirmed
Filed: February 19,2014

Do Not Publish

® Texas Rule of Evidence 608(b) provides “specific instances of the conduct of a witness,
for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as
provided in Rule 609, may not be inquired into on cross-examination of the witness nor proved by
extrinsic evidence.” Tex. R. Evid. 608(b).

" Clark did not argue the evidence was admissible to show bias, motive, or some other
relevant non-character purpose. See Hammer v. State, 296 S.W.3d 555, 564-566 (Tex. Crim.
App. 2009).
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APPEAL FROM THE 207TH DISTRICT COURT OF COMAL COUNTY
BEFORE JUSTICES PURYEAR, GOODWIN, AND FIELD
AFFIRMED -- OPINION BY JUSTICE GOODWIN

This is an appeal from the judgment of conviction entered by the trial court on February 7, 2011.
Having reviewed the record and the parties’ arguments, the Court holds that there was no
reversible error in the trial court’s judgment of conviction. Therefore, the Court affirms the trial
court’s judgment of conviction. The appellant shall pay all costs relating to this appeal, both in

this Court and the court below.
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The Honorable Kathy H. Faulkner
District Clerk

Comal County Courthouse Annex
150 N. Seguin, Suite 304

New Braunfels, TX 78130

* DELIVERED VIA E-MAIL *

RE:  Court of Appeals Number:  03-11-00085-CR
Trial Court Case Number: CR2010-276

Style:  Mark A. Clark
v. The State of Texas

Dear Honorable Kathy H. Faulkner:

Enclosed, with reference to the above cause, is the mandate of this Court. Please file and
execute in the usual manner.

Because the appeal has been affirmed, please be advised that the judgment of the trial
court is in full force and effect. Accordingly, appropriate enforcement procedures may need to
be instituted in your office, including issuance of a capias. If a capias is issued, please remind
the sheriff that Texas Rule of Appellate Procedure 51.2(b)(3) requires that this Court be notified
when the mandate has been carried out and executed.

In addition, as required by Texas Government Code, Sec. 51.204(d), the trial court clerk
is notified that we will destroy all records filed in respect to this case with the exception of
indexes, original opinions, minutes and general court dockets no earlier than twenty-five (25)
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MANDATE
THE STATE OF TEXAS

TO THE 207TH DISTRICT COURT OF COMAL COUNTY, GREETINGS:
Trial Court Cause No. CR2010-276

Before our Court of Appeals for the Third District of Texas on February 19, 2014, the
cause on appeal to revise or reverse your judgment between

Mark A. Clark

No. 03-11-00085-CR V.
The State of Texas

Was determined, and therein our Court of Appeals made its order in these words

This is an appeal from the judgment of conviction entered by the trial court on February 7, 2011.
Having reviewed the record and the parties™ arguments, the Court holds that there was no
reversible error in the trial court’s judgment of conviction. Therefore, the Court affirms the trial
court’s judgment of conviction. The appellant shall pay all costs relating to this appeal, both in
this Court and the court below.

Wherefore, we command you to observe the order of our Court of Appeals in this behalf and in
all things have the order duly recognized, obeyed, and executed.

Witness the Honorable J. Woodfin Jones, Chief
Justice of the Court of Appeals for the Third District
of Texas, with the seal of the Court affixed in the City
of Austin on Monday, July 28, 2014.
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I, JEFFREY D. KYLE, CLERK OF THE THIRD COURT OF APPEALS OF THE
STATE OF TEXAS, do hereby certify that the foregoing two (2) pages contain a true and correct
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MANDATE

issued by said Court on July 28, 2014, in the above numbered and styled cause.

WITNESS MY HAND and seal of the COURT
OF APPEALS for the Third District of Texas,
August 7, 2014.
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BEFORE THE BOARD OF DISCIPLINARY APPEALS
APPOINTED BY
THE SUPREME COURT OF TEXAS

IN THE MATTER OF

§
MAEK ADRIAN CLARK § CAUSE NO. 48191
STATE BAR CARD NO. 04292200 §

JUDGMENT OF DISBARMENT

On the day of October 2014, the Board of Disciplinary Appeals considered the Motion
for Entry of Judgment of Disbarment filed in the above case by Petitioner, Commission for Lawyer
Discipline of the State Bar of Texas, against Respondent, Mark Adrian Clark. The Board finds that:

(1) It has continuing jurisdiction of this matter pursuant to Texas Rules of
Disciplinary Procedure 8.05 (“TRDP”);

2) The Texas Court of Appeals, Third District, at Austin, affirmed Respondent
Mark Adrian Clark's criminal conviction and issued its Mandate indicating
that the decision was final on or about July 28, 2014;

3) Petitioner filed its Motion for Entry of Judgment of Disbarment on or about
September 3, 2014, and served same on Respondent in accordance with
TRDP 8.05;

4) Respondent’s conviction for the commission of an Intentional Crime as
defined by TRDP 1.06(T), for which he was sentenced in the 207th Judicial
District Court of Comal County, Texas, has become final and is not subject to
appeal;

(5) Petitioner’s Motion for Entry of Judgment of Disbarment should be granted.

Interlocutory Suspension
On the 28th day of March 2011, the Board of Disciplinary Appeals entered an Agreed

Interlocutory Order of Suspension, which included the following findings of fact and conclusions of

law:
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(1) ‘ Respondent, Mark Adrian Clark, whose State Bar Card number is 04292200,
is licensed by the Supreme Court of Texas to practice law but is not currently
authorized to practice law in the State of Texas.

2) On or about August 6, 2010, Mark A. Clark was charged by Indictment with
Count I — Attempted Aggravated Sexual Assault and Count II — Attempted
Sexual Performance by a Child in Cause No. CR2010-276, styled The State
of Texas v. Mark A. Clark, in the 207th Judicial District Court of Comal
County, Texas.

(3) On or about February 7, 2011, a Judgment of Conviction by Jury was entered
in Cause No. CR2010-276 Count II, styled The State of Texas v. Mark A.
Clark, in the 207th Judicial District Court of Comal County, Texas, wherein
Clark was found guilty of Attempted Sexual Performance of a Child and was
sentenced to seven (7) years in the Institutional Division of the Texas

Department of Criminal Justice, ordered to pay a $10,000 fine and costs of
$553.

4) Respondent, Mark Adrian Clark, is the same person as the Mark A. Clark
who is the subject of the Clark criminal case described above.

(5) Respondent has appealed the criminal conviction.

(6) This Board has jurisdiction to hear and determine this matter. Rule 7.08(G),
Texas Rules of Disciplinary Procedure.

(7) Respondent, Mark Adrian Clark, having been convicted of Attempted Sexual

Performance of a Child has been convicted of an Intentional Crime as defined
by TRDP 1.06(T).

(8) Respondent has also been convicted of a Serious Crime as defined by TRDP
1.06(Z).

9) Having been found guilty and convicted of an Intentional and Serious Crime
and having appealed such conviction, Respondent, Mark Adrian Clark,
should have his license to practice law in Texas suspended during the appeal

of his eriminal conviction. TRDP 8.04.

(10)  The Board retains jurisdiction to enter a final judgment in this matter when
the criminal appeal is final.

Disbarment

The Board has determined that disbarment of the Respondent is appropriate. It is, therefore,
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accordingly, ORDERED, ADJUDGED, AND DECREED that Respondent, Mark Adrian Clark,
State Bar No. 04292200 be and he is hereby DISBARRED from the practice of law in the State of
Texas, and his license to practice law in this state be and is hereby revoked.

It is further ORDERED, ADJUDGED and DECREED that Respondent, Mark Adrian Clark,
is hereafter permanently prohibited, effective immediately, from practicing law in Texas, holding
himszlf out as an attorney at law, performing any legal service for others, accepting any fee directly
or indirectly for legal services, appearing as counsel or in any representative capacity in any
proceeding in any Texas court or before any Texas administrative body, or holding himself out to
others or using his name, in any manner, in conjunction with the words "attorney," "counselor," or
"lawyer."

[t is further ORDERED that Respondent, Mark Adrian Clark, not later than thirty (30) days
from the date of the entry of this judgment, shall notify in writing each and every justice of the peace,
Judge, magistrate, and chief justice of each and every court, if any, in which Respondent has any
legal matter pending, if any, of his disbarment, of the style and cause number of the pending
matter(s), and of the name, address, and telephone number of the client(s) Respondent is representing
in that court. Respondent is also ORDERED to mail copies of all such notifications to the Office of
the Chief Disciplinary Counsel, Statewide Compliance Monitor, State Bar of Texas, P.O. Box
12487, Austin, Texas 78711.

[t is further ORDERED that Respondent, Mark Adrian Clark, shall immediately notify each
of his current clients and opposing counsel, if any, in writing, of his disbarment. In addition to such
notification, Respondent is ORDERED to return all files, papers, unearned fees paid in advance, and
all other monies and properties which are in his possession but which belong to current or former

clients, if any, to those respective clients or former clients within thirty (30) days after the date on
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which this Judgment is signed by the Board. Respondent is further ORDERED to file with this
Board, within the same thirty (30) days, an aftidavit stating that all current clients and opposing
counsel have been notified of his disbarment and that all files, papers, unearned fees paid in advance,
and all other monies and properties belonging to clients and former clients have been returned as
ordered herein. If Respondent should be unable to return any file, papers, money or other property to
any client or former client, Respondent's affidavit shall state with particularity the efforts made by
Respondent with respect to each particular client and the cause of his inability to return to said client
any file, paper, money or other property. Respondent is also ORDERED to mail a copy of said
affidavit and copies of all notification letters to clients, to the Office of the Chief Disciplinary
Counsel, Statewide Compliance Monitor, State Bar of Texas, P.O. Box 12487, Austin, Texas 78711.

[t is further ORDERED that Respondent, Mark Adrian Clark, if he has not already done so,
immediately surrender his Texas law license and permanent State Bar Card to the Office of the Chief
Disciplinary Counsel, Statewide Compliance Monitor, State Bar of Texas, P. O. Box 12487, Austin,
Texas 78711, for transmittal to the Clerk of the Supreme Court of Texas.

[t 1s further ORDERED that a certified copy of the Petition for Compulsory Discipline on file
herein along with a copy of this Final Judgment of Disbarment be sent to the Chief Disciplinary
Counsel of the State Bar of Texas, P.O. Box 12487, Austin, Texas 78711.

Signed this day of 2014.

Chair Presiding
BOARD OF DISCIPLINARY APPEALS
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