FILED

iINovember 24, 2015

Board of Disciplinary Appeals

BEFORE THE BOARD OF DISCIPLINARY APPEALS
APPOINTED BY
THE SUPREME COURT OF TEXAS

IN THE MATTER OF §
MPATANISHI SYANALOLI § CAUSE NO. 56589
TAYARI GARRETT, §
STATE BAR CARD NO. 24073090 §

FIRST AMENDED PETITION FOR RECIPROCAL DISCIPLINE

TO THE BOARD OF DISCIPLINARY APPEALS:

Petitioner, the Commission for Lawyer Discipline (hereinafter called “Petitioner”), brings
this action against Respondent, Mpatanishi Syanaloli Tayari Garrett, (hereinafler called
“Respondent™), showing as follows:

1. This action is commenced by Petitioner pursuant to Part IX of the Texas Rules of
Disciplinary Procedure, Petitioner is also providing Respondent a copy of Section 7 of this Board’s
Internal Procedural Rules, relating to Reciprocal Discipline Matters.

2. Respondent is a member of the State Bar of Texas and is licensed and authorized
to practice law in Texas. Respondent may be served with a true and correct copy of this First
Amended Petition for Reciprocal Discipline at 100 Crescent Ct. Ste. 700, Dallas, Texas 75201.

3. On or about November 5, 2014, 2014, Findings of Fact and Conclusions of Law
and Recommendation for Discipline (Exhibit 1) was filed in the Supreme Court of the State of
Minnesota in a matter styled, In Re Petition for Disciplinary Action against Mpatanishi Syanaloli

Tayari Garrett, A Minnesota Attorney, Registration No. 342075, File No. A14-0995.
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4. On or about July 1, 2015, an Opinion (Exhibit 2) was filed in the Supreme Court of
the State of Minnesota in a matter styled, A14-0995, In re Petition for Disciplinary Action against
Mpatanishi Svanaloli Tayari-Garrett, A Minnesota Attorney, Registration No. 342075, that states
in pertinent part as follows:

...Respondent Mpatanishi Syanaloli Tayari-Garrett is indefinitely
suspended from the practice of law, effective 14 days from the date of the filing of

this opinion, and she shall be ineligible to petition for reinstatement for a minimum

of 120 days from the effective date of the suspension;

5. The Opinion states that the referee in the disciplinary matter concluded that Tayari-
Garrett violated Minn. R. Prof, Conduct 3.4(c) and 8.4(b)-(d), by, among other things, willfully
disobeying a court mandate, making false or misleading statements to a tribunal, and being
convicted of willfully disobeying a court mandate. The Opinion held that the referee did not err
by concluding that Tayari-Garrett violated Minn. R. Prof. Conduct 3.4(c) - A lawyer shall not
knowingly disobey an obligation under the rules of a tribunal except for an open refusal based
on an assertion that no valid obligation exists; 8.4(b) - [t is professional misconduct for a
lawver to commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness,
or fitness as a lawyer in other respects; 8.04(c) - It is professional misconduct for a lawyer to
engage in conduct involving dishonesty, fraud. deceit, or misreprescntation; and 8.04(d) - Itis
professional misconduct for a lawyer to engage in conduct that is prejudicial to the

administration ol justice.

Copies of the Findings of Fact and Conclusions of Law and Recommendation for
Discipline and Opinion, are attached hereto as Petitioner’s Exhibits I and 2, and made a part hereof
for all intents and purposes as if the same were copied verbatim herein. Petitioner expects to

introduce certified copies of Exhibits 1 and 2 at the time of hearing of this cause.
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6. Petitioner prays that, pursuant to Rule 9.02, Texas Rules of Disciplinary Procedure,
that this Board issue notice to Respondent, containing a copy of this Petition with exhibits, and an
order directing Respondent to show cause within thirty (30) days from the date of the mailing of
the notice, why the imposition of the identical discipline in this state would be unwarranted.
Petitioner further prays that upon trial of this matter that this Board enters a judgment imposing
discipline identical with that imposed by the Supreme Court of the State of Minnesota and that

Petitioner have such other and further reliet to which it may be entitled.

Respectfully submitted,

Linda A. Acevedo
Chief Disciplinary Counsel

Judith Gres DeBerry

Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
State Bar of Texas

P.O. Box 12487

Austin, Texas 78711

Telephone: 512.427.1350

Telecopier: 512.427.4167

Email: jdeberryi@texasbar.com

AL s /
udith 5
" Bar Card No. 24040780
ATTORNEYS FOR PETITIONER
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CERTIFICATE OF SERVICE
I certify that upon receipt of the Order to Show Cause from the Board of Disciplinary
Appeals, | will serve a copy of this Petition for Reciprocal Discipline and the Order to Show
Cause on Mpatanishi Syanaloli Tayari Garrett by personal service.
Mpatanishi Syanaloli Tayari Garrett

100 Crescent Ct, Ste. 700
Dallas, Texas 75201

L Mfﬂ/@%

I}ﬂi ith Gres'DeBerry
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SECTION 1: GENERAL PROVISIONS
Rule 1.01 Definitions

{n) “BODA™ is the
Appeals,

Board of Disciplinary

(b “Chair" is the member elected by BODA to
serve as chair or, in the Chair's absence, the
member elected by BODA to serve as vice-
chair,

{cy “Classification”™ is the determination by the
CDC under TRDP 2,10 or by BODA under
TRDE 7.08(C) whether a grievance constilutes
a “complaint” or an “inquiry.”

(dy “BODA Clerk™ is the executive director of
BODA or other person appointed by BODA 1o
assume all duties nommally performed by the
clerk of & cowt.

{ey  “CDC” is the Chiel Disciplinary Counsel for
the State Bar of Texas and Lis or her nssistanis.

() “Commission™ is the Conunission for Lawyer
Diseipline, a permanent committee of the State
[3ar of Texas.

{#)  “Executive Director” is the executive director
ol BODA,

(h}  “Panel” is any three-member grouping of
BODA under TRDP 7.05.

() Party™ is o Complainant, a Respondent, or the
Commission.

() “TDRPC™ is the Texns Disciplinary Rules of
Professional Conduct,

(k) “TRAP" is the Texas Rules of Appellae
Procedure.

) “TRCP™ 15 the Texas Rules of Civil Procedure.

{m} “TRDP" is the Tesas Rules of Disciplinary

Procedure,
(n)  *TRE™is the Texas Rules of Evidence.
Rule 1.02 General Powers

Under TRBP 7.08, BODA has snd may exercise all the
powers of either o triad court er an appellate court, as the
case may be, in hearing and determining disciplinary
proceedings. But TRDP 15.01 applies to the
enforeement of a judament of BODA,

Rule 1.03 Additional Rules In Disciplinary
Matters

Except as varied by these mles and 1o the exient
applicable, the TRCP, TRAP, snd TRE upply to all
disciplinary matters before BODA, except for appeals

lrom ciassilication decisions, which are poverned by
TRDP 2,10 and by Section 3 of these rules,

Rule 1.04 Appointment of Panels

(a) BODA may consider any matier or motien by
panel, except as specified in {b). The Chair
may delegate to the Executive Director the
duty to appeint o panel for any BODA action,
Decisions are made by a majority vote of the
panel; however, any panel member may refer o
matler for consideration by BODA sitting en
banc. Nothing in these rules gives a parly the
rizht 10 be heard by BODA sitting en banc.

(b} Any disciplinaey matter naming a BODA
member #s Respondent must be considered by
BODA sitting en banc, A disciplinary matter
naming & BODA staff member as Respondent
need not be heard en bunc.

Rule 1.05 Filing of Pleadings, Motions, and
Other Papers

(1) Electronie Filing, All documents must be
filed electronically. Unrepresented persons or
those without the means 1o {ile electronically
may electronically file documents, but it is not
required.

(1} Email Address. The email address of an
aflormey or an unrepresented party whe
electronicnily files a document must be
included on the document,

(2 Timely Filing, Documents are {lled
clectronically by emailing the document
te the BODA Clerk at the email address
desiznaed by BODA for that purpose. A
document  fited Dby email will be
considered {iled the day that the email is
sent, The date sent is the date shawn for
the message in the inbox of the email
aceount designated lor receiving filings.
i a document is sent after 5:00 paw. or
on a weekend or holiday officially
observed by the State of Texas, it is
considered filed the next business day.

{3y 1 is the responsibility of the party filing a
document by email to oblain the comect
email address {or BODA and to confirm
that the document was received by
BODA in lepible form, Any document
that is iljegible or that cannot be opencd
as part of an email attachment will nol be
considered filed. i o document is
untimely due 1o a technical failure or a
syslem outage, the filing party may seek
appropriate relict from BODA,
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() Lxeeptions.

(1Y Asp appeal 10 BORA of a decision
by the CDC o classify a grievance
#s an inguiry is not required to be
fited eleclranically,

{iy The following documents must not
be filed electronically:

a)  documents that are filed under
seal or subject 1o a pending
motion to seal; and

by documenmts 1o which access is
otherwise restricted by court
order,

{iii} TFor good cavse, BODA may permit
a party 1o file other documents in
paper ferm in o particular case,

{3y Format.  An  clectronically  filed
document must;

(iy he in text-searchable ponable
document format (PDF);

(i1} be directly converted to PDF rather
than seanned, if possibie; and

(iii) not be locked.

A paper will not be deemed filed If it is sent to
an individual BODA member or to snother
address other than the address desipnated by
BODA under Rule 1.05(a)(2).

Signing, Euch brief, motion, or other paper
filed must be signed by wt least one attomey
for the party or by the party pro se and must
give the Stale Bar of Texns card number,
maiting address, telephone number, email
address, and fax number, i any, of cach
attorney whose name is signed or of the party
(if' applicable). A document is considered
signed if the document includes;

{1y an & and name typed in the space
where the signature would  otherwise
appear. unless the document is notarized
OFr S\Worn, or

{2)  an electronie image or scanned image of
the signature,

Yaper Copies. Unless required by BODA, a
party need not file o paper copy of an
clecironically filed decument.

Service. Copies of all documents filed by any
party other than the record filed hy the
evidentiary panel clerk or the court reparier
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must, at or before the time of filing, be served
on ail other parties us required and authorized
by the TRAP.

Rule 1.08 Service of Petition

In any disciplinary proceeding before BODA initinted
by service of a petition on the Respondent, the petition
may be served by persenal service; by certified mail
with return receipt requested; or, if permitted by BODA,
it any other manner that is authorized by the TRCP and
reasonably calenlated under afl the circumstances o
apprise the Respondent of the proceeding and to give
him or her reasonable time to appear and answer, To
establish service by cenified mail, the return receipt
must contain the Respondent’s signature,

Rule 1.07 Hearing Setting and Notice

(1) Original Petitions. In any kind of case
initiated by the CDC's filing a pelition or
motion with BODA, the CDC may contact the
BODA Clerk for the nest regufarly available
hearing date before filing the original petition.
H a hearing is set before the petition is filed,
the petition must state the date, time, and place
of the hearing. Except in ihe case of a petition
10 revoke probation under TRDP 223, the
hearing date must be at feast 30 duys from the
date thar the petiion is served on the
Respondent,

{b) Expedited Settings. I a parly desires &
hearing on a matier on & date carlier than the
next regnlarly available BODA hearing date,
the pasty may request an expedited setting inn
written motion setting out the reasons for the
request. Unless the partics agree otherwise,
and except in the case of o petition to revoke
probation under TROP 233, the expedited
hearing setting must be at least 30 days from
the date of service of the petition, motion, or
cther pleading. BODA has the sole discretion
to grant or deny a request for an expedited
hearing date.

{c} Setting Notices, BODA must notify the
parties of any hearing date that is not noticed
in anoriginal petition or motion,

(d}  Announcement Docket. Attorneys and parties
appearing before BODA must confirm their
presenee and present any questions regarding
procedure 1o the BODA  Clerk in the
courtroorn  immediately  prior to the time
docket call is seheduled to begin, Each party
with a matter an the docket must appear at the
docket call to give an announcement of
readiness, 0 give  time estimate for the



hearing, and te present any preliminary
motions or matters. Immediately following the
docket call, the Chair will set and announce
the order of enses to be heard.

Rule 1.0B Time to Answer

The Respondent may file an answer at any time, excepl
where expressly provided otherwise by these riles or
the TRDP, or when an answer date has been set by prior
order of BODA. BODA may, but is not required to,
consider an answer filed the day of the hearing.

Rule 4,08 Pretrial Procedure
{a) Motions.

(1)  Genaerally. To request an order or other
relief, a party must fife a motion

supported by sufficient cause with prool’

of service on all other parties. The
motion must state with particularity the
grounds on which i1 is based and set
forth the reliel sought. Al supporting
briefs, affidavits, or ether documents
must be served and filed with the motion.
A party may {ile a response to a motion
al any time before BODA rules an the
motien or by any deadline set by BODA,
Unless otherwise required by these rules
or the TRDP, the form of a metion nust
comply with the TRCP oe the TRAP,

{2y For Extension of Time, All motions for
extension of time in any matier before
BODA must be in witing, comply with
() 1), and specify the following:

iy if applicable, the date of notice of

decision of the evidentiary panel,
together with the number and style
of the case;

(iiy if an sppeal has been perfecled, the
date when the appeal was perfeeted:

(i) the original deadline for filing the
ftem in question;

{iv) the length of time requested for the
extension;

(v) the number of extensions of time
that have been pranted previously
regarding the item in question; and

(vi) the facts relied on to reasonably

explain the need for an extension.
(b} Pretria} Scheduling Conference. Any party
may request a pretrial schediding conference,

)

(&)

or BODA on ils own motion may require a
pretrinl seheduling conference.

Trinl Briefs. In any disciplinary procecding
before BODA, except with leave, all trigl
briefs and memoranda must be Aled with the
BODA Clerk no fater than ten days before the
day of the hearing.

Hearing  Exhibits, Wituess Lists, and
Exhibits Tendered for Argument, A sty
may fHle a witness list, exhibil, or any other
document to be used at a hearing or oral
argument before the hearing or argument. A
pary must bring to the hearing an origing and
12 copies of any document that was not filed
at least one business day before the hearing,
The original and copies must be:

(1) marked;

{2) indexed with the title or description of
the fem affered as an exhibit; and

(3} if voluminous, bound fo lie flal when
open andl tabbed in accordance with the
index.

All documents must be marked and provided to the
opposing parly before the hearing or argument begins,

Rule 1.10 Decisions

()

(b}

()

Notice of Decisions, The BODA Clerk must
give untice of all decisions and opinions to the
parties or their aftorneys of vecord.

Publication of Decisions, BODA must report
judgments or arders of public discipline:

(1} a5 required by the TRDP; and

{23 on its website for a period of at least ten
years following the date of 1the
disciplinary judgment or order,

Abstracts of Classification Appeals. BODA
may, in its discretion, prepare an abstract of a
classtfiention appeal for a public reporting
service,

Rule 1.1 Board of Disciplinary Appeals
Opinions

{a)

BODA  may render  judgment oo any
diseiplinary matter with or without writlen
opinion, In accordance with TRDP 6.06, all
written opiniens of BODA are open to the
public and must be made available 1o the
public reporting services, print or electranic,
for publishing. A majority of the members
who participate in considering the disciplinary
matter must determine il an opinion will be
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written, The names of the paricipating
members must be noted on all writien apinions
of BODA.

(b Only n BODA member who pagicipaled in the
dectsion of a disciplinary matter may flie ar
join in a written opinion econcurring in or
dissenting from the judgment of BODA. For
purpeses of this rule, i hearings in which
evidence is taken, no member may participale
in the decision unless that member wias present
at the hearing. In afl other proceedings, no
member may parsicipate unfess that member
has reviewed the record. Any member of
BODA may fife a written opinion in
connection with the denigl of a hearing or
rehenring en banc.

{ey A BODA determination in an appeal from a
grivvance classification decision wnder TRDP
2,10 is not a judgment {or purposes of this rule
and may be issued withoul a written opinion,

Rule 1.12 BODA Work Product and Drafts

A document or record of any natare--regardless of its
form, characteristics, or means of transmission--that
is created or produced in connection with or related to
BODA's ndjudicative decision-making process is not
subject o disclosure or discovery. This includes
documents prepared by any BODA member, BODA
stalf, or any other person acting on behaif of or at the
direction of BODA,

Rule 1.13 Record Retention

Records of appeals from clnssification decisions must
be retained by the BODA Clerk for a period of at least
threc years from the dale ef disposition, Recards of
other disciplinary motters must be retpined for a pericd
af a least five years from the date of final judgiment, or
for at least one year afier the date a suspension or
disbarment ends, whichever is later. For purpases of this
rule, a record is any dogument, paper, letter, map, boek,
tape, photograph, film, recording, or other ysaterial filed
with BODA, regordless of its form, characteristics, or
means of transmission,

Rule 1.14 Costs of Reproduction of Records

The BODA Clerk may charge a reasonable amount for
the reproduction of nonconfidential records filed with
BODA. The fee must be paid in advance 1o the BODA
Clerk.

Rule 1.15 Publication of These Rules

These miles will be published as part of the TDRPC and
TRDP,
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SECTION 2: ETHICAL CONSIDERATIONS

Rule 2.01 Representing or Counseling Parties
in Disciplinary Matters and Legal Malpractice
Cases

(8) A current member of BODA must not
represent a party or testify voluntarily in o
disciplinary sction or proceeding, Any BODA
member who is subpoenaed or otherwise
compelled to appear at a disciplinary action ar
proceeding, including ut a deposition, must
promplly tetify the BODA Chair,

(b} A current BODA member must nat serve 85 an
expert witness o the TDRPC.

{¢) A BODA member may represent a party in a
legad malpractice case, provided that he or she
is toter recused in mccordance with these rukes
from any proceeding before BODA arising out
of the same facts.

Rule 2.02 Confidentiality

{n) BODA deliberations are confidential, must nol
be disclosed by BODA members or staff, and
are not subject to disclosure or discovery,

{by Clossification  appeals,  appeals  {rom
evidentiary judgments of private reprimand,

appeals  from  an  evidentiary  judgment
dismissing a case, interlocutory appeals or any
interim  proceedings  from an ongoing

evidentinry case, and disability cases are
confidential undee the TRDP. BODA must
maintain ol records associated with these
cases us confidential, subject to disclosure anly
as provided in the TRDP and these rules.

{¢) H a member of BODA Is subpocnped or
otherwvise compelled by faw to testify in any
praceeding, the member must not disclose a
matter that was discussed in conference in
connection with a disciplinary case unless the
member is required to do so hy a court of
competent jurtsdiction.

Rule 2.03 Disqualification and Recusal of
B50DA Members

(n) BODA members are subject to disqualification
and recusal as provided in TRCP 18b,

(b} BODA members may, in addition fo recusals
under (). voluntarily recuse themselves from
any discussion and voting for any reason. The
reasons that a BODA member is recused from
a case are not subject Lo discovery,

ey These rufes do not disqualify & lawyer who is a
member of, or associated with, the law firm of



a BODA member from serving on a gricvance
committee or representing a parly in a
disciplinary proceeding or legal malpractice
case. B o BODA member must recuse him-
or hersell from any matier in which a lawyer
who is o member of, or associated with, the
BODA member’s lirms is a party or represents
n pary.

SECTION 3: CLASSIFICATION APPEALS
Rule 3.01 Notice of Right to Appeal

{a)

(b}

I a grievance filed by the Complainant under
TRDP 2.0 is classified as an inquiry, the
CDC must notify the Complainant of his or
her right to appeal us set out in TRDP 2,10 or
anather applicable rule.

To facilitate the potential {iling of an appeat of
a grievance chassified as an irquiry, the CDC
must send (he Complainant an appeal notice
form, approved by BODA, wilh the
classification disposition. The form  must
include the docket number of the matter; the
deadline for appealing: and information for
mailing, faxing, or emailing the appeal nolice
form 10 BODA. The appeal notice {orm must
be available in English and Spanish,

Rule 3.02 Record on Appaal

BODA must only consider documents that were liled
with the CDC prier to the classification decision, When
a notice of appeal from a classification decision has
been filed, the CDC must forward 1o BODA a copy of
the grievance and all supporting documentation. 11 the
appeal challenges the clagsification of an amended
grievance, the CDC must also send BODA a copy of
the initial grievance, unless it has been destroyed.

SECTION 4: APPEALS FROM EVIDENTIARY
PANEL HEARINGS

Rule 4.01 Perfecting Appeasl

()

(b)

Appellate Timetable. The dae that the
evidentiney  judgment is signed starts the
anpellate thmetable under this section, To
make TRDP 221 consistent  with  this
requirement, the doie that the judament is
signed 15 the “date of notice™ under Rule 2.2,

Nuotification of the Evidentinry Judgment,
The clerk of the evidentiary panel must notify

the parties of the judgment as set oul in TRDP
121,

(1} The evidantinry panel clerk must notify
the Commission and the Respondent in

writing of the judsment. The potice must

(c)

1)

contain a clear statemesnt that any appeal
of the judgment must be filed with
BODA within 30 days of the date that
he judgment was signed.  The notice
must inciude a copy of the judgment
renderad.

{2y The evidentiary panel clerk must notify
the Complainant that u judgment has
been rendered and provide n copy of the
Jjudgment, unless the evidentiary panel
dismissed the case or imposed o private
reprimand. In the case of a dismissal or
private reprimand, the evidentiary panel
clerk must notify the Complainant of the
decision and that the contents of the
judgment are confidential, Under TRDP
2.16, no additonal information regarding
the contents of a judgment of dismissal
or private reprimand may be disclosed to
the Complainant,

4

Filing Notice of Appeal. An appeal is
perfected when a writien notice of appeal is
filed with BODA. I a notice of appeal and any
other  sccompanying  documents are
mistakenty filed with the evidentiary panel
¢lerk, the notice is deemed to have been filed
the same day with BODA, ond the evidentinry
pane! clerk must immediately send the BODA
Clerk a copy of the notice and any
aceompanying documents.

Time fo File, In accordance with TRDP 2.24,
the notice of appeal must be filed within 30
days after the date the judgment is signed. In
the event o motion {or new trial or mation to
medify the judament is timely filed with the
evidentiory panel, the notice of appeal must be
filed with BODA within 90 days from the dote
the judgment is signed.

Extension of Time. A motion for an extension
of time to file the notice of apper] must be
filed no later than 15 days afier the last day
atlowed for filing the notice of appeal. The
motion must comply with Rule 1.09.

Rule 4.02 Record on Appeal

(a)

Cuntents, The record on appeal consists of the
evidentiary panel clerk’s record and, where
necessary 1o the appeat, a reporter’s record of
the evidentiary panel hearing.

Stipulation as to Record, The partics may
designate parts of the clerk’s record and the
reportet’s record to he fncluded in the record
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{€)

an appest by written stipulation {iled with the
cierk of the evidemiary panel,

Responsibility lor Filing Record,

(1
(i

(i)

{iii)

Clerk's Reeord,

After receiving notice that an appeal
has been filed, the clerk of the
evidentinry panel is responsible for
preparing, certifying, and timely
filing the clerk’s record,

Unless  the  parties  stipulate
otherwise, the clerk’s record on
appeal must contain the Hems listed
in TRAP 34.3(a} and any other
paper on file with the evidentinry
panel, including the election letter,
all pleadings on which the hearing
was held, the docker shest, the
evidenttary panef's charge, any
findings of fict and conclusions of
taw, all other pleadings, the
fudgment or other orders appealed
firom, the netice of decision seat 10
each  party, any postsubmission
pleadings und briefs, and the notice
ol appeal.

1T the clerk of the evidentiory panel
is unuble for any reasoen to prepare
and transmil the clerk's record by
the due date, he or she muslt
promatly  notify  BODA and the
parties, explain why the clerk’s
record cannot be timely filed, and
give the date by which he or she
expects the clerk's record to be filed.

{1) Reporter's Record.

()

i)
n

{ii)

The court reporter for  the
evidentiary panel is responsible for
timely filing the reporter’s record il

a notice of appeal has been filed;

a parly has reguested that alf or
parl of the reporier’s record be
prepared; and

the pany requesting all or part of
the reporter’s record has paid the
reporer’s  fee or has  made
satisfuctory  arrangements  with
the reporter.

[f the court reporter is unable for any
reason (o prepare and transmit the
reporier's record by the due date, be

BE haternal Procedurol Rudes

or she must promptly natify BODA
and the parties, explain the reasons
why the reporter’s record cannot be
timely filed, and give the date by
which he or she expeets the
reporter’s record 1o be fited,

(dy  Preparation of Clerk’s Record.

(n

Te

prepare  the  clerk’s record, the

evidentiary panet clerk must:

(i}

(i)

(i}

(iv)

(v}

(vi)

sather the documents designated by
the parties” writlen stipulation or, if
no  stipulation  was  filed, the
documents required under (e} ()

start each document on o new page;

inciude the date of filing on cach
document;

arrange  the  documems  in
chronological arder, either by the
date of filing or the date of
ovcuTence;

number the poges of the clerk’s
record in the manner required by
(4}

prepare and include, afier the front
cover of the clerk’s revord, a
detailed table of contents il
complies with (d)(3); and

{vii) certify the clerk’s record.

(23 The clerk must start the page numbering
on the frant cover of the first volume of

(3)

the clerk's
muuber  all

record and  continue 1o
piges  cousecutively-—

including the front and back covers,
tahles of contents, certification page, and
separator pages, if any-—-until the final
page of the clerk’s record, without regard
for the number of valumes in the clerk’s
yecord, and place each page number at
the bottom of each page.

The table of contents must:

(i

identily cach document in the entire
record {including sealed
dacuments); the date each document
wag fled; and. exeept for sealed
decuments, the page on whicl: each
docoment beging,

be double-spaced;



(e)

(f

(iif) conform to the order in which
documents appear in the clerk’s
record, rather than in alphabetical
order;

{iv} contain bookmarks dinking  each
description in the table of contents
{except for descriptions of sealed
documents) to the page on which the
document begins, and

(v} if the record consists of mulliple
volumes, indicate the page on which
cach volume begins,

Electronic Filing of the Clerk®s Record. The
evidentiary panel clerk must file the record
electronically, When filing a clerk’s record in
electronic form, the evidentiary panel clerk
must:

{1y file ench compuger file in text-searchable
Partable Document Format {PDF);

(2) create electronic bookmarks to mark the
first puge of cach document in the clerk’s
recard;

(3) limit the size of cach vomputer file to
100 MB orless, il pessible; and

{4) directly convert, rather than sean, the
record to PO, i possible,

Preparation of the Reporter’s Record.

() The appellamt, s or belore the time
prescribed  for perfecting the  appenl.
must make a writien request for the
reporter’s vecord 1o the court reporter for
the evidentiary panel. The request must
designate the portion of the evidence and
other proceedings to be included. A copy
of the request must be filed with the
evidentinry pancl and BODA uand must
be served on the appelice. The reporter’s
record must be certified by the coun
reporter for the evidentiary panel.

{2y The court reporter or vecorder must
prepare and e the reporter’s record in
accordance with TRAP 34.6 and 35 and
the Uniform Format Manual {or Texas
Reporters’ Records,

(33 The court reporter ur recorder must file
the reporter’s record in an electronic
format by emailing the document to the
email address designnted by BODA for
that purpose.

() The court reporier or recorder must

()

include either a scanned image of any
required signsture or “/7 and namie
typed in the space where the signature
would otherwise

(6) in exhibit volumes, the court reporter or
recorder must create bookmarks to mork
the first page of cach exhibit document.

Other Requests. Al any ltime belore the
clerk’s record is prepared, or within ten days
after service ol & copy ol appeliant’s request
for the reporter’s record, any party maoy {ile o
written designation requesting that additional
exhibits and portions of testimony be included
ins the record. The request must be filed with
the evidentiary panel and BODA and must be
served on the other pany.

funccuracies or Defects, H the clerk’s record
is found to be defective or inaccurate, the
BODA Clerk must inform the clerk of the
evidentiary panc! of the defect or inaccuracy
and instruct the clerk 1o make the correetion,
Any inaccuracies in the reporier’s record may
be corrected by agreement of the parics
withowt the court reporter’s recertifiention.
Any dispute regarding the reporter’s record
that the parties are unable to resolve by
agreement must be resolved by the evidentiary
panel.

Appead from Private Reprimand. Under
TROE 2,16, in an appenl from a judgment of
private reptimand, BODA must mark  the
record as confidential, remove the attorney’s
name {rom the case style, and take any other
steps necessary o preserve the confidentiality
of the private reprimand.

Rule 4.03 Time to File Record

{a)

judgment s
judgment is signed, in which case the clerk's

Timetable, The clerk’s record and reporier’s
record must be filed within 60 days afler the
date the judmmenl is signed. 1f a motion for
new trial or motion to modify the judgment is
filed with the evidentinry panel, the clerk’s
record and the reporter's record must be filed
within §20 days [rom the date the original
siened, unless a modified

secord and the reporter’s record must be filed
within 60 days of the signing of the modified

Judgment. Failure fo file cither the clerk’s

record or the reporter’s record on time does
not affect BODA's jurisciction, but may result
in BODA’s exercising its discrefion to dismiss
the appeal. affirm the judgment appealed from,
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disregard  materials  filed  Inte, or apply
presumptions against the appellant.

(by If Na Record Filed.

(1) i the clerk’s record or reposter’s record
has not been timely filed, the BODA
Clerk must send notice 1o the parly
responsible for filing it, stating that the
record is late and requesting that the
record be filed within 30 days. The
BODA Clerk must send a copy of this
notice to all the parties and the clerk of
the evidentiary panel,

(2} If no reporer’s record is filed due 1o
appeliant's fault, and if the clerk’s record
has been filed, BODA may, afler first
giving the appellant notice and a
reasonable opportunily to cure, consider
and decide those issues or points that do
not require & veporter’s record for &
decision. BODA may do this if no
reporier’s record has been filed because:

(i) the appellant [aled o0 request
reporter’s recard; or

(i) the appeliant failed to pay or make
arrangements to pay the reporter’s
fee to prepare the reporter’s record,
and the sppellant is not entitled o
procecd without payment of costs,

{¢) Extension of Time to File the Repories’s
Record. When an exiension of time is
requested for filing the reporter’s record, the
facts relied on to reasonably explain the need
for an extension must be supported by un
affidavit of the court reporter. The affidavit

must include the cowrt reporter’s estimate of

the earliest date when the reporter’s record will
be available for flling.

() Supplementa) Record. H anything materiai 1o
either party is omitted from the elerk’s record
or reporter’s record, BODA may, on written
mution of a party or on its own motion, direct
o supplemental record to be certified and
transmitted by the clerk for the evidentiary
panel or the court reporter Tor the evidemtiary
panel.

Rule 4.04 Copies of the Record

The record may not be withdiawn from the custody of
the BODA Clerk. Any party may abtain a copy of the
record or any designated part thereofl by making a
written request to the BODA Clerk and paying any
clsarges for reproduction in advance.

5 BOOA hrernad Procecurad Riiles

Rule 4.05 Requisites of Briefs

{a)

(M

{c)

{d)

Appeltant's Filing Date. Appellant’s briel
must be Gled within 30 days after the clerk’s
record or the reporter's record is  filed,
whichever is Iater.

Appellee’s Filing Bate. Appellee’s briel most
be fited within 30 days after the appellant’s
brief is filed.

Contents. Briels must contain:

(1Y a complete tist of the names and
addresses of all parties to the {innl
decision and their counsel;

7} u tnble of contents indicating the subject
matter of each issue or point, or group of
issues or points, with page refersnces
where the discussion of each point relied
on may be found;

(33 an  index  of authorities  armanged
alphabetically and indicating the pages
where the authorities are cited;

() o staiement of the case containing a bricf
geaeral statement of ihe pature of the
cause or offense and the result;

(3) o statement, withow argument, of the
basis ol BODAs jurisdiction;

(6) u slatement of the issues presented for
review or points of error on which the
appeal is predicated;

{7y a statement of facts that s without
argument, is  supported by  record
references, and detnils the facts relating
(o the issues or points relied on in the
appeak;

(R} the argument and authorities;
(9 conclusion and prayer for relief;
{10y o certificate of service, and

(113 an appendix ef record excerpts pertinent
10 the issues presented for review,

Length of Briels; Contents Included and
Excluded, In calculating the length of a
decument, every word and every pant ef the
document, including headings, footnoles, and
quotations, must be  counted  except the
following: caption, identity of the parties and
counsel, statement regarding oral argument,
ihle of contents, indes of suhorities,
statement of the case, statement of issues
presented,  stotement  of the  jurisdiction,



{¢)

th

sipnature, proof of service, certificme of
campliance, and appendix. Briefs must not
exceed 15,000 words i computer-generaled,
and 50 pages il not, except on leave of BODA,
A reply brief must not exceed 7,500 words if
computer-genersted, and 25 pages i not,
except on leave of BODA. A computer-
generated document must inchude a certificate
by counse! or the unrepresented party stating
the number of words in the document. The
person who sigas the certification may rely on
the word count of the computer progran used
to prepare the document,

Amendment or Supplementation, BODA
has diseretion to grant leave to amend or
supplement briefs.

Failure of the Appelunt 10 File a Brief. If
the appellant falls 1o 1Emely file a brief, BODA
may;

{13 dismiss the appeast  for  want of
prosecution, urdess  the  appellant
reasonably explains the failure, and the
appellee i3 not significantly injured by
the appellant’s hiture to timely file
brief}

{2y decline to dismiss {he appeal and ke
further orders within its discretion as it
considers proper; or

(3) if an appellee’s briel’is filed, regard that
brief as correct]y presesting the case ad
affirm the evidentiory panel’s judgment
on that briel without examining the
record.

Rule 4,06 Oral Argument

(a)

(b)

Request. A parly desiring oral argument must
nole the request on the front cover of the
pary's brief, A party’s failure to limely
request oral argument waives the party’s right
1o argue, A party who has requested argument
may later withdraw the request. But even if o
party has waived oral argument, BODA may
direct the pary to appear and argue. If ol
argument s granted, the clerk will notify the
partics of the time and place Tor submission.

Right to Oral Argument. A party who has
filed a brief and whe has timely requested oral
argument may argue the case lo BODA unless
BODA, after exwmining the briefs, decides
that oral arpument is usnecessary for any of
the following reasons:

{1y the appeal is frivolous;

(2) the dispositive issue or issues have been
authoritatively decided;

{3y the facts ond legal arguments are
adequately presented in the briefs and
record; or

(9 the decisional process would not be
significantly aided by oral argument,

{c}y Time Allowed. Esch party will have 20
minuies to argue. BODA may. oo the reqguest
ol a porty or on its awn, extend or shorten the
time allowed for oral argument. The appellant
may reserve a postion of his or her allotted
time for rebunal.

Rule 4.07 Decision and Judgment

(n) Decision. BODA may do any of the
following:

(13 affirm in whole or in part the decision of
the evidentiary panel;

(23 modify the panel's findings and affirm
the (indings as modified;

{3) reverse in whole or in part the panel’s
findings ond render the decision that the
panel shauld have rendered; or

{(4) reverse the panel's findings and remand
the cause for {urther proceedings to be
conducted by:

(i} the panel that entered the {indings;
or

(i) statewide grievapce commilice
pangl appointed by BODA and
composed  of members  selected
{rom the state bar districts other than
the disteict [rom which the appeal
was tnken.

(by  Mandate. in cvery appeal, the BODA Clerk
must issue a mandate In accordance with
BODAs judgment und send 0 to the
evidentiary panel and to all the parties.

Rule 4.08 Appointment of Statewide Grievance
Committee

H BODA remands a cause {or further proceedings
before a statewide grievance committee, the BODA
Chatr will appeint the statewide grievance commitiee in
accordance with TRDP 2.27. The commiites must
consist of six members: four attormey members and two
public members randomly selected from the eurrent
pool of grievance committee members, Two alternates,
consisting of ane aterney and one public member, must
also be selected. BODA will appoint the initial chair
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who will serve until the members of the ststewide
gricvance commitlee elect » chair of the committee at
the first mecting. The BODA Clerk will notify the
Respondent und the CDC that u conumitiee has been
appointed.

Rute 4.09 Involuntary Dismissal

Under the following circumstances and on any party’s
motion or on s own initiative after giving at least ten
davs' notice to all poarties, BODA may dismiss the
appeal or affirm the appealed judament or order.
Dismissal or affirmance may oceur if the appeal is
subject to dismissal;

ta) forwant of jurisdiction;
(b) {for want of prosecution; or

(¢) because the appellamt has lailed to comply
with a requiremens of these rules, a court
order, or n notice from the elerk requiring @
response or other action within a specified
time.

SECTION 5: PETITIONS TO REVCOKE
PROBATION

Rule 5.01 Initiation and Service

{#) Before fiting a motion (o revoke the probation
ol an sttorney who hos been snactioned, the
CDC st contact the BODA Clerk w
confirm whether the next regularly available
heating date will comply with the 30-day
requirement  of TRDP. The Chair sy
designate o three-member panel to hear the
motion, if necessary. to meel the 30-day
requirement of TRDP 2,23,

(b)  Upon filing the motion, the CRC must serve
the Respondent with the motion and any
supporting  decuments in accordance  with
TRDP 2.23, the TRCP, and these rules, The
CDC must notify BODA of the date that
service is obtained on the Respondent.

Rule §.02 Hearing

Within 30 days of service of the motion on the
Respondent, BODA must docket and set the matter
for o hearing and notify the parties of the time and
place of the hearing. On o showing of good cause by a
party or on its own motion, BODA way continue the
cuse 10 & future hearing date as circumstances require.

SECTION 6: COMPULSORY DISCIPLINE
Rule 6,01 Initlation of Proceeding

Under TRDP .03, the CDC must fife a petition for
compuisory discipline with BODA and serve the
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Respondent in accordance with the TRD! and Rule
1.06 of these rules.

Rule 6.02 interlocutory Suspension

(a) Iaterlocutory Suspension, in any compulsory
proceeding under TRDP Part VI in which
BODA determines that the Respondent has
been coavicted of an {ntentional Crime and
that the criminal conviction is on direct nppeal,
BODA may suspend the Respondent’s Heense
to practice law by interlocutory order, In any
compuisory case in which BODA has impased
an interlocutory order of suspension, BODA
retains jurisdiction to render final judgment
afier the direct appeal of the criminal
conviction is final. For purposes of rendering
finab judgment in a compulsory discipline
case, the direct appeal of the criminal
conviction is final when the appellate court
issues Hs mandate,

(by Criminnl  Conviction Affirmied, [f the
criminal conviction made the basis of a
compulsory  interfocutory  suspension s

alfirmed and becomes final, the CDC must file
a mation for final judgment that complies with
TRDP B.03.

(1) If the criminal sentence is fully probated
or is an order of deferred adjudication,
the motion for finsl judgment must
contain notice of a hearing date, The
motion will be set on BODA’s next
available hearing date.

(1 I the criminal sentence is not fully
probated:

(iy BODA may proceed to decide the
motion without & hearing if the
attorney  does not file a veriffed
deninl within ten days of service of
the motion; or

(1) BODA may set the motion for a
heating on the next  available
hearing date if the attorney timely
files a verified denial,

() Criminat Conviction Reversed. 11 an appellate
court issues o mandate reversing the criminal
conviction while # Respondent is subject to an
intertocwtory suspension, the Respondent may
file a motion fo terminate the interiocutory
suspension. The motion 1o terminate the
interlocutory suspension must have certified
copies of the decision and mandate of the
reversing court attached. 1 the CDC does not
{ile an opposition to the termination within ten



days of being served witl (he motion, BODA
may proceed to decide the motion without a
hearing or set the matier for a hearing on its
own motior. 1 the CDC timely opposes the
motion, BODA must set the motios for a
hearing on its next available hearing date. An
order terminating an inlerfocutory order of
suspension does not aatomatically reinstate a
Respondent’s license.

SECTION 7: RECIPROCAL DISCIPLINE
Rule 7,01 Initiation of Proceeding

The Commission for Lawyer Discipline may initiate an
action for reciprocul discipline by filing a pelition with
BODA under TRDP Part IX and these rules. The
petition must request that the Respondent be disciplined
in Texas and have adtached 1o it any information
concening the disciplimary  matter from  the other
iurisdiction, including a cenified copy of the order or
Jjudgment rendered against the Respondent.

Rule 7.02 Order to Show Cause

When a petiticn is filed, the Chair immediately issues a
show cause order and o hearing notice and forwards
them to the CDC, who must serve the order and nolice
on the Respondent. The CDC must notily BODA of the
date that service s obtained.

Rule 7.03 Attorney’'s Response

if the Respondent does not file an answer within 30
days of being served with the order and notice but
thereafier appears at the hearing, BODA may, at the
discretion of the Chair, receive testimony from the
Respondent relating to the merits of the petition,

SECTION 8: DISTRICT DISABILITY
COMMITTEE HEARINGS

Rule 8,01 Appointment of District Disability
Committee

(&) IF the evidewiary panel of the grievance
cominitlee finds under TRDP 2.07(PX2), or
the CDC reasonably believes under TRDP
340, that a Respondent is suffering from a
disability, he rules in this section wilt apply to
the de novo proceeding before the District
Disability Committee beld under TRDP Part
XH.

{b) Upon recciving an evidentiary panel’s linding
or the CDC's referral that an attorney s
betieved to be suffering from a disability, the
BODA  Chzir must appoit s District
Disability Committee in compliance  with
TRDP 1202 and designme a chair. BODA
will reimborse District Disability Committee

members  for reasonable expenses  directly
related 10 service on the Distriet Disability
Commiitee. The BODA Clerk must notifly the
CRC and the Respondent that a committee has
heen appointed and notify e Respondem
where to locate the proceduoral rules governing
disability proceedings.

tey A Respondent who has been natified that a
disability referral will be or has been made 10
BODA may, at any time, waive in weiting the
appointment  of  the  District  Disability
Committee or the hearing before the District
Disability Committee and enter into an agreed
judgmens of indefinite disnbility suspension,
provided that the Respondent is competent to
waive the hearing. [ the Respondent is not
represented,  the  waiver mwst ingfude a
statement affirming that the Respohdent has
been advised of the right to appointed counset
and waives that right as well,

() All pleadings, motions, briefs, or other maiters

to be filed with the District Disability
Commitiee must be Hled with the BODA
Clerk.

(ey  Should any member of the District Disability
Committee  become unable lo serve, the
BODA Chair may appoint o substitute
member.

Rule B.02 Petition and Answer

fay  Petition. Upon being notified that the District
Disability Commitice hns been appoinied by
BODA, the CDC must, within 20 days, file
with the BODA Clerk snd serve on the
Respondent a capy of a petition for indefinite
disability suspension. Service may be made in
person of by cerified mail, return veceipt
requested, 11 service is by certilied mail, the
return receipt with the Respondent’s signature
must be filed with the BODA Clerk.

by  Answer. The Respondent must, within 30
days afler service of the petition lor indefinite
disability suspension, file an answer with the
BODA Clerk and serve a copy ol the answer
on the CDC.

(¢) Mearing Setting, The BODA Clerk must set
the finnl hearing as nstructed by the chair of
the District Disability Committee and send
sotice of the hearing to the parties.

Rule 8.03 Discovery

(n} Limited Discovery. The District Disability
Committee may permil limited discovery, The
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party seeking discovery must file with the
BODA Clerk a writien request that imakes 2
clear showing of good cause and substaniiad
need and a proposed order. 1T the District
Disability Committee authorizes discovery ina
case, i must issue 8 writlen order, The arder
may impese fimitations or deadiines on the
discovery.

(&) Physical or Mental Examinntions. On
writien motion by the Commission or on its
own mation, the District Disability Committee
may order the Respondent to submit to a
physical or mental examination by a qualified
healiheare or mental healthcare professional.
Nothing in this rle Hmits the Respondent’s
right to an examination by a professional ol lis
or her choice in addition to any exan ordered
by the District Disability Committee.

{1y Maotion. The Respondent must be given
rensopable notice of the examination by
written  order specifying  the name,
address, and telephone member of the
person conducting the examination.

{2) Repord. The examining  professional
must file with the BODA Clerk a
detailed, written report that includes the
resudls of all tests performed and the
professional’s findings, diagnoses, and
conclusions. The professional must send
a copy of the report fo the CBC and the
Respondent.

{c) Objections. A party must make any objection
o u request for discovery within 13 days of
receiving the motion by filing o wrilten
objection with the BODA Clerk, BODA may
decide any ohjection ar contest 1o a discovery
motion.

Rule B.04 Ability to Compe! Attendance

The Respondent and the CDC may confront and
cross-exgmine witnesses at the hearing.  Compulsory
process 1o compel the atendance of witnesses by
subpoeng, enforcenble by an order of a district courl
of proper jurisdiction, is available to the Respondent
and the CDC as provided in TRCP {76.

Rule 8.05 Respondent's Right to Counsel

{n)  The notice to the Respondent that a District
Disability Committee has been appointed and
the petition for indelinile disabifity suspension
must state that the Respondent may request
appointment of counsel by BODA 1o represent
him or her at the disability hearing, BODA
witl  reimburse  appointed  eounsel  for
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reasonable  expenses  directly  related 10

representation of the Respendent,

{(b) To receive appointed counsel under TRDP
£2.02, the Respondemt must file a wrilten
request with the BODA Clerk within 30 days
of the date that Respondent is served with the
petition for indefinite disability suspension. A
fate request must demonstrate good cause for
the Respondent’s failure to file a timely
request.

Rule 8.06 Hearing

The party seeking 10 establish the disability must prove
by a preponderance of the evidence that the Respondent
is suffering from u disability as defined in the TRDP,
The chair of the Diswier Disability Commitiee must
agmir all relevant evidence that is necessary for a fuir
and complete heating. The TRE are advisory but not
binding on the chair.

Rule 8.07 Notice of Decision

The District Disability Commitlee must certify its
finding regarding disability 1o BODA, which will issue
the final judgment in the matter.

Rule 8.08 Confidentiality

Al proceedings  before the District  Disability
Commitee and BODA, if necessary, are closed to the
public. Al matters before the District Disability
Commitice are confidential and are not subject to
disclosure or discovery, except ws allowed by the
TR or as may be required in the event of an appeal
to the Supreme Court of Texas,

SECTION 9: DISABILITY REINSTATEMENTS
Rule 8.01 Petition for Reinstatement

(1) An atomney under an indefinite disability
suspension may, at any time afier he or she has
been suspended, file a verified petition with
BODA (o have the suspension terminated and
to be reinstated to the practice of law. The
petitioner must serve a copy of the petition an
the CDC in the maneer required by TRDP
12.06. The TRCP apply to a reinstatement
proceeding unfess they conflict with these
rules,

{(b) The petition must include the information
required by TRDP 12.06. 1T the judgment of
disability suspension  contained terms or
conditions relating 1o misconduct by the
petitioner prior to the suspension, the petition
must afftematively  demonstrate that  those
terms have been complied with or explain why
(hey lave not been satisfied. The petitioner has



o duty to amend and keep cument all
information in the potition until the final
hsearipg on the merits, Failure to do so may
resutt in dismissal without notice,

(c) Disability reinstatement proceedings before
BODA are not confidentiak; however, BODA
may make alt or any pant of the record ol the
proceeding confldential,

Rule 8.02 Discovery

The discovery perind is 60 days {rom the date that the
petition for reinstatement is fled. The BODA Clerk
will set the petition for a hearing on (he first date
available afier the close of the discovery period and
must notify the parties of the time and place of the
hearing. BODA may continue the hearing for good
cause shows.

Rule 9.03 Physical or Mental Examinations

(a)  On written motion by the Commission er on

its own, BODA may order the petitioner

seeking reinstatement to submit to a physical
ar mental  examination by a  qualified

healtheare or wental healtheare professional.

The petitioner must be served with a copy of

the motion and given al least seven days to
respond. BODA may hold o hearing before
ruling en the motion but is not required to do
50,

{b) The petitioner must be given reasonable notice
of the examination by written order specifying

the pame, address, and telephone number of

the person conducting the examinaiion,

(¢y  The examining professionsl must file a
getailed, written repont that includes the resulls
of all tests performed and the professional’s
findings, diagnoses, and conclusions. The
professional must send a copy of the report o
the parties.

() 1F the pesitioner fails 1o submit to an
examination as ordered, BODA may dismiss
the petition without notice,

{¢) Nothing in this rule timits the petitioner’s right
to an examination by o professional of his or
her choice in addition to any exam ordered by
BOLA.

Rule 8.04 Judgment

[f, afier hearing all the evidence, BODA determines
that the petitioner is not eligible for retnstatement,
BODA may, in its discretion, either enter an order
denying the petition or direct that the petition be held
in abeyance for a reasontble period of time uniil the

petitioner provides additional proof as directed by
BODA, The judgment may include other orders
necessary to protect the public and the petitioner’s
patentinl clients,

SECTION 10: APPEALS FROM BODA TO THE
SUPREME COURT OF TEXAS

Rule 10.01 Appeals to the Supreme Court

() A final decision by BODA, except a
determination that a stetement constitides an
inquiry or o complaint under TRDP 2.10, may
be appealed to the Supreme Court of Texas.
The clerk of the Supreme Couwrt of Texas must
docket an appeal [rom & decision by BODA in
the same manner #s o petition for review
without fee.

(by The appealing party must [ile the notice of
appeal directly with the clerk of the Supreme
Court of Texas within 14 days of receiving
notice of a final determination by BODA. The
record must be fled within G0 days after
BODA's determination. The appealing pary’s
briel is due 30 days afler the record is filed,
and the responding party’s brie{ is due 30 days
thereafler. The BODA Clerk must send the
parties i notice of BODA's final decision that
includes the information in this paragraph,

{t) An appeal to the Supreme Court is governed
by TRDP 7.11 and the TRAP,

BODA Internal Pracedural Rules 13
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The above-captioned matter was heard on October 9 and 10, 2014, by the
undersigned acting as Referee by appointment of the Minnesota Supreme Court.
Timothy M. Burke appeared on behalf of the Director of the Office of Lawyers
Professional Responsibility (Director). Steven V. Grigsby appeared with and on behalf
of respondent Mpatanishi Syanaloli Tayari Garrett.

The hearing was conducted on the Director's May 5, 2014, petition for
disciplinary action. The Director offered 15 exhibits into evidence, which were
received. Respondent offered one exhibit, which was received.

The Director presented the testimony of Michael O'Hara, Michael Seelig, Thomas
Sinas and Ellen Tschida. Respondent testified at the hearing and presented the
testimony of Ryan Jancik and julie Rasmussen.

Before the hearing, each party had been directed to submit any desired proposed
findings of fact, conclusions of law and recommendation and brief on October 28, 2014.
Both parties submitted proposed findings and a memorandum in a timely fashion,

In her answer to the petition for disciplinary action (“R. ans.”), respondent

admitted certain factual allegations, denied others, and denied any rule violations. Th

findings and conclusions made below are based upon respondent’s admissions, the

documentary evidence the parties submitted, the testimony presented, the demeanor

Exhibit




and credibility of respondent and the other witnesses as determined by the
undersigned, and the reasonable inferences to be drawn from the documents and
testimony. If respondent admits a particular factual finding made below, then even if
the Director may have provided additional evidence to establish the finding, no other
citation will necessarily be made. For each factual finding made below, the
undersigned evaluated the relevant exhibits and testimony, accepted as credible the
testimony consistent with the finding and did not accept the testimony inconsistent
with the finding,

Based upon the evidence as outlined above and upon all of the files, records and

proceedings herein and the arguments of counsel, the Referee makes the following:

FINDINGS OF FACT

1 Respondent was admitted to practice law in Minnesota on November 22,
2004 (R. test.).

Criminal Contempt of Court, Misrepresentations to a Tribunal, Violations of
Court Orders, - State v, Martin-Mahuru Matter

2, In October 2010, respondent began representation of Efay Imani Martin-
Mahuru to defend against criminal charges alleging felony aiding and abetting theft by
swindle (R. ans., p. 1, § 1). Thereafter, in November 2011, Judge William Howard was
assigned to the matter. He was the presiding judge at all times thereafter. (Sinas test.),

3. During a January 21, 2011, scheduling pretrial conference, respondent
agreed to a trial date of May 2, 2011 (R. ans., p. 1, ¥ 1; Sinas test.).

4. On January 25, 2011, the court issued an order which stated in pertinent
part, “The trial remains set for May 2, 2011, and will be given trial priority ...." (R.
ans., p. 1, 1 1; Ex. 10, Trial Ex. 1.)



5, On or about February 16, 2011, respondent served and filed motions to
dismiss, to compel disclosure and for sanctions (Ex. 1, p. 4). By order filed February 24,
2011, the court denied the motions for disclosure and for sanctions and reiterated, “The
case remains set for trial on May 2, 2011." (Bold in original.) (Ex. 2, pp. 4-5.)

6. On March 4, 2011, the court conducted a hearing on respondent’s motion
to dismiss and from the bench denied the motion to dismiss (Ex. 1, p. 4; Ex. 10, Trial
Ex. 2; Sinas test.).

7. On or about March 10, 2011, respondent served and filed a notice to
remove the judge assigned to the matter, District Court Judge William Howard,
“pursuant to Rule 26.03 Subd. 14(4) of the Minnesota Rules of Criminal Procedure.”
(Ex. 1, p. 4; Ex. 3)

8. Respondent’s notice to remove was inconsistent with and contrary to the

Minnesota Rules of Criminal Procedure;

. Minn. R. Crim. P. 26.03, subdiv. 14(4), requires that a notice to
remove be served and filed “within 7 days after the party receives
notice of the name of the presiding judge at the trial or
hearing . ...” Minn. R. Crim. P. 26.03, subdiv. 14(4) (a).
Respondent’s notice to remove was filed approximately four
months after the matter was assigned to Judge Howard in
November 2010 (Exs. 1, 3).

. Minn. R. Crim. P. 26.03, subdiv. 14(4), further provides that a notice
to remove “is not effective against a judge who already presided at
the trial, Omnibus Hearing, or evidentiary hearing if the removing
party had notice the judge would preside at the hearing.” Minn. R.
Crim, P, 26.03, subdiv. 14(4)(c). The omnibus hearing occurred on



March 4, 2011, approximately one week before respondent filed her
notice to remove (Ex. 1, p. 4). The January 25, 2011, order expressly
informed respondent, “an Omnibus hearing will be held before the
undersigned Judge of District Court on 1:30 p.m. on March 4, 2011,
in Courtroom 1159.” (Ex. 10, Trial Ex. 1.)

. At the hearing in this matter respondent testified she knew the
procedure was incorrect but that she did so in the hope that Judge
Howard would voluntarily recuse.

5. On March 16, 2011, Judge Howard issued an order confirming the denial
of respondent’s motion to dismiss (see T 6, above) and reiterating that the case remained
scheduled for trial on May 2, 2011 (Ex. 1; Ex. 8, p. 2).

10.  On or about April 14, 2011, respondent served and filed a motion to
continue the trial date (Ex. 4), Among the reasons for the request was an undefined
personal commitment (Ex. 4, p. 1).

11.  On April 16, 2011, respondent purchased a nonrefundable plane ticket for
travel to Paris, France, from May 4 through 9, 2011 (R, ans., p. 1, 1 5; Ex. 10, Trial Exs.
5-6).

12.  On April 21, 2011, a hearing was conducted on respondent’s motion to
continue the trial date (Ex. 1, p. 4; Ex. 10, Trial Ex. 2). During the motion hearing,
respondent stated that earlier in April she had purchased tickets to go to Eurape to go
to a wedding (Ex. 10, Trial Ex. 2).

13.  The court verbally denied the motion to continue the trial date and
memorialized this decision by order dated April 22, 2011 (R. ans., p. 1, § 7; Ex. 10, Trial
Ex. 2}.

14.  That same day, respondent filed a motion to remove Judge Howard for

cause (R. ans,, p. 1, § 7; Ex. B).



15.  Respondent’s motion to remove Judge Howard was found to be frivolous
by the Chief Judge of the Fourth Judicial District. Chief Judge James Swenson found
“nothing that even hints at bias or prejudice against [respondent’s client],” that the
transcript of the March 4 hearing “does not comport with [respondent’s] assertions [of
bias, contempt, and the like] - not one iota,” and that respondent’s claim that Judge
Howard “verbally attacked” respondent “is so off-base, so0 unfounded, that it
necessarily taints the rest of [the] claims.” (Ex. 6, pp. 4, 7-8). The Chief Judge found
“nothing to suggest that [the charges in the motion] are the least bit warranted.” (Ex, 6,
p.8.) He concluded, “Charging Judge Howard with bias against [respondent’s client] in
this case, race, gender, or otherwise, is both unwarranted and unfair.” (Ex. 6, p.9.)

16. By email dated April 28, 2011, respondent stated that she would appear to
argue pending pretrial motions on the first day of trial, May 2, 2011 (R. ans., p. 1, § 9).

17. Respondent failed to appear on May 2 (Ex. 7, p. 2; Ex. 8, p. 3; Sinas test.).
Attorney L.F. appeared (Ex. 7, pp. 2-3). He told the court that respondent had called
L.F. the day before, stated that she was in the hospital and asked L.F. to appear and ask
for a continuance (Ex. 7, pp. 2-3). The court ordered respondent to provide by 9:00 a.m.
the next day (May 3, 2011), medical documentation of her hospitalization,
documentation of a prognosis including ability to travel and conduct trial, and
documentation of the plans respondent had had to travel from Dallas to Minneapolis
for trial on May 2 (Ex. 7, pp. 12-18; Ex. 8, pp. 2-3).

18.  The court continued the trial to May 3 (Ex. 7, p. 17). Later on May 2, L.F,
informed the court that he had informed respondent of the court’s order for respondent
to produce information (Ex. 8, p. 3).

19.  Respondent failed to appear on May 3 (Ex. 7, p. 21; Ex. 8, p. 3).
Respondent also notably failed to provide any of the ordered documentation, either

directly or through L.F. (Ex. 8, p. 3; Ex. 10, Trial Ex. 3, pp. 1-2).



20.  The court continued the matter to May 5, 2011, at 1:00 p.m. (Ex. 7,
pp- 28-29; Ex. 8, p. 3). After the hearing, L.F. submitted an affidavit stating that he had
confirmed respondent was at a hospital in Dallas (Ex. 8, p. 3).

21, At the trial in this matter, respondent testified that she was admitted to
the hospital early moming, around 9:00 A.M. on May 2 and was released at 3:00 P.M. on
May 3. Rather than a direct phone call to the court she sent an email to Judge Howard’s
law clerk, Ellen Tschida as noted in paragraph 23.

22. By email later on May 3, the court found that good cause existed for an
order for respondent to show cause, and gave respondent until May 4, 2011, at noon, to
provide documentation as to why she had failed to appear previously (R. ans,, p. 2,

1 12; Ex. 8, p. 3).

23, Later that day, respondent sent an email to Judge Howard’s law clerk in
which respondent stated, “Please inform Judge Howard that I have just been released
from a hospital and will definitely not be able to attend a scheduling conference this
Thursday. Too soon.” (Ex. 10, Trial Ex. 10.) Respondent’s statement was false and/or
misleading. Respondent stated and/or implied that she would be unable to appear for
medical reasons. Respondent neither stated nor implied that she intended to be in
Paris, France, on that date (see Ex. 10, Trial Exs. 5-6).

24, On Wednesday, May 4, 2011, respondent flew from Dallas to the
Minneapolis-St. Paul Airport. She was there at the terminal and was seen on airport
security cameras at 2:09:25 that afternoon walking in the terminal. (Dir. Ex.10, Trial Ex.
9) She did not contact the court or in any way inform anyone that she was present in
the area. She later boarded her flight and departed for Paris (R. ans., p. 2, T 14).

25. By order dated May 4, 2011, the court ordered that the show cause hearing
occur on May 5, 2011, at 1:00 p.m. (R. ans., p. 2, § 14; Ex. 8, p. 3; Ex. 10, Trial Ex. 3). The



court allowed respondent to appear by telephone (R. ans., p. 2,  14; Ex. 8, p. 3; Ex. 10,
Trial Ex. 3).

26.  Respondent appeared by telephone for the hearing on May 5 from Paris,
France(R. ans., p. 2, 1 14; Ex. 7, pp. 35-70; Ex. 8, p. 3). The transcript of that hearing
(particularly pp. 35-70) is of importance as it shows the concerns of the court and the
prosecutor and demonstrates the respondent’s complete lack of transparency.

27.  During that May 5 hearing respondent stated, “I have a follow-up
appointment next week so I cannot, and I believe the Court is aware of that, that]
cannot be there on Monday.” (Ex. 7, p. 60.) Respondent's statement was false and/or
misleading. Respondent was scheduled on that date to be traveling from Paris to the
United States (Ex. 10, Trial Exs. 5, 6).

28.  Atno time during the hearing on May 5 did respondent mention that she
had flown to France (Ex. 7, pp. 35-70; Sinas test.). Instead, respondent discussed her
medical situation and prognosis (Ex. 7, pp. 35-70). Respondent’s statements were false
and/or misleading,.

29, On May 11, 2011, the defendant retained a different lawyer for
representation in the underlying case (Ex. 7, p. 72; Ex. 8, pp. 4-5).

30.  On May 25, 2011, the court found respondent in contempt of court, and
the court referred the matter to prosecutors for further handling (Ex. 8). In the trial in
this matter the respondent tried to portray Judge Howard as someone who did not
grant what she characterized as a “routine” motion for continuance and discovery.
(Resp. test.) (Her affidavit accompanying her motion to remove him for cause was
much stronger. (Ex. 5)) The footnote on page 2 of his order (Ex. 8) is noteworthy. The
final phrase is
“...the continued inability or refusal by defense counsel to conduct discovery was the

basis of the Court’s denial of any further continuance of trial.”



31.  Respondent was criminally charged and, on October 18, 2012, was
convicted by a jury of misdemeanor contempt of court, specifically “willful
disobedience to court mandate between April 16, 2011 and May 9, 2011, in violation of
Minn. Stat. § 508.20.2(4) (R. ans., p. 2, 1 18; Ex. 9; Ex, 14). Respondent was sentenced to
90 days in the workhouse, stayed for one year, ordered to pay a fine of $1,000 within 90
days and ordered to cooperate with the Director’s Office (R. ans,, p. 2, T 18; Exs. 13-15).
Respondent appealed (R. ans., p. 2, T 18; Ex. 17).

32. By opinion filed January 13, 2014, the Minnesota Court of Appeals
affirmed (Ex. 14). Among other statements the Court noted the “overwhelming
evidence of appellant’s guilt.” By order filed March 26, 2014, the Minnesota Supreme

Court denied respondent’s petition for review (Ex. 15).

Aggravating Factors

33.  Respondent's misconduct was intentional.

34,  Respondent’s misconduct was the product of selfish motive. She wished
to go to Paris, France to attend her brother’s wedding. Her sudden iliness and brief
hospitalization gave her an opportunity which she manipulated to provide a reason to
avoid the trial.

35.  Respondent has substantial experience in the practice of law. She had
some experience in criminal defense. But, it appears from the record and in her
testimony that she was involved in a very complex case and was inadequately prepared
for trial.

36.  During the hearing before the undersigned, additional misrepresentations
by respondent were revealed. Respondent testified, and presented an exhibit (Ex. 16)
stating, that she was admitted to the hospital on May 2, 2011. However, respondent
told L.F., the lawyer who appeared for her on May 2, and R.]., who was acting as a
paralegal for respondent, that she was admitted on May 1 (Ex. 7, p. 23; Jancik test.).



Respondent’s assertions that she was admitted on May 2 and her assertions that she
was admitted on May 1 are mutually exclusive.

37.  Respondent does not recognize the wrongful nature of her misconduct,
refused to acknowledge committing any wrongdaing and clearly exhibited no remorse
for her misconduct (R. ans.; R. test.). Respondent offered no evidence that she
understood, regretted, or was sorry or remorseful for the wrongful nature of her
conduct (R. ans.; R. test.). Respondent failed to understand either in May of 2011 or at
the trial in this matter the impact that her actions had on her own client, the 15
witnesses subpoenaed for trial, the prosecution or the court.

38.  Consistent with the prior finding, respondent presented no evidence that
similar misconduct will ot occur in the future.

39.  Respondent offered, and there is, no evidence in mitigation of the sanction

of respondent’s misconduct.

CONCLUSIONS OF LAW

1. Respondent’s conduct violated Rules 3.4(c), and 8.4(b), (c) and (d),
Minnesota Rules of Professional Conduct.

2. Respondent’s commission of intentional misconduct aggravates the
sanction for respondent’s misconduct.

3. Respondent’s selfish motive for her misconduct aggravates the sanction
for her misconduct.

4. Respondent’s additional misrepresentations revealed during the hearing
before the undersigned aggravate the sanction for respondent’s misconduct.

5. Respondent’s refusal to acknowledge the wrongful nature of her conduct

aggravates the sanction for her misconduct.

6. Respondent’s lack of remorse for her misconduct aggravates the sanction

for her misconduct.



7. The absence of evidence that respondent has changed her methods or that

mijsconduct is not likely to occur in the future aggravates the sanction for respondent’s

misconduct.

8. There is no factor which mitigates the sanction for respondent’s

misconduct,

that:

RECOMMENDATION

Based on the foregoing findings and conclusions, the undersigned recommends

1. Respondent, Mpatanishi Syanaloli Tayari Garrett, be
indefinitely suspended from the practice of law, ineligible to apply for
reinstatement for a minimum of 120 days.

2. The reinstatement hearing provided for in Rule 18, Rules on
Lawyers Professional Responsibility (RLPR), not be waived.

3. Reinstatement be conditioned upon:

a. Compliance with Rule 26, RLPR;

b. Payment of costs, disbursements and interest
pursuant to Rule 24, KLPR;

C. Successful completion of the professional
responsibility examination pursuant to Rule 18(e), RLPR; and

d.  Satisfaction of continuing legal education

requirements pursuant to Rule 18(e), RLPR.

Dated: _WNemmdos & 5oy

o\ Nala,

PAUL A. NELSON
SUFREME COURT REFEREE
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MEMORANDUM

As noted by the Director in his memorandum the “respondent’s criminal
conviction for contempt of court appears to be a lawyer discipline case of first
impression in Minnesota.” There is no reason to treat this conviction any differently
than any other conviction of an attorney. If anything, it is even more compelling as the
facts proven in that proceeding are essentally the same as alleged here.

The respondent had the full rights of a criminal defendant; a presumption of
innocence, the requirement of unanimous jury and proof beyond a reasonable doubt.
She also had the right to remain silent, which she exercised. The specific offense was
“Contempt of Court-Willful Disobedience to a Court Mandate between April 16, 2011
and May 9, 2011.” She appealed the conviction to the Court of Appeals which found
the respondent’s arguments unavailing and that the “evidence against her was
overwhelming.” The Supreme Court declined review.

The respondent’s actions are hard to understand and fathom. The Martin-
Mahuru case was a major one involving alleged mortgage fraud and complex issues. It
was brought by a specialized division of the Hennepin County Attorney’s Office. There
were 15 witnesses under subpoena; experts, law enforcement and lay. The matter was
on a date certain and had been set for a lengthy time and repeatedly reiterated to her.
The documents were voluminous; dozens of “bankers boxes.” She clearly knew that
this was an important case for everyone involved.

It is also apparent from the record and the respondent’s own testimony and that
of her witness, Mr. Jancik, that she was woefully unprepared for the trial. Between the
lack of discovery and her inability to obtain witnesses (for which there was a solution)
she was in dire straits. Getting the assistance of other counsel certainly should have
been explored.

Her sudden illness and hospitalization, however, provided a convenient excuse
to not only delay the trial but also allow her to go to Paris as she wished. The security
footage of her at the airport in Minneapolis on the afternoon of May 4 is compelling.
Had respondent, both as an attorney and officer of the court, gone to the Hennepin
County Government Center to meet with the court and the prosecution that afternoon
instead of going to Paris she would never have been charged with contempt or with
these ethical violations.

11



The removal attempts may have been retaliation for judge Howard's rulings, or
her own anger and spite, or even legitimately held beliefs. A removal for cause should
only be brought with great care and for the most important of reasons. Whether her
actions were frivolous and mean spirited or brought in good faith it is not on the
removal basis that the respondent should be disciplined.

Even with an unforeseen iliness she could have easily avoided the snowball
effect of her selfish and thoughtless actions. Her obligations were to her client and the
court system and not herself.

PN

State of Minnesota, Suprema Court

| hereby Cartfy that tha foragoing Instr-
ment is & trua and comsct copy of tha
original as the same

my officy this day of

Su;

Clark
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Attorney, Registration No. 342075, Office of Appellate Courts

Martin A. Cole, Director, Timothy M. Burke, Senior Assistant Director, Office of
Lawyers Professional Responsibility, Saint Paul, Minnesota, for petitioner.

Stephen V. Grigsby, Minneapolis, Minnesota, for respondent attorney.

SYLLABUS

The referee’s conclusions that the respondent attorney violated the rules of
professional conduct by willfully disobeying a court mandate, making false or misleading
staternents to a tribunal, and committing a criminal act that reflects adversely on her
fitness as a lawyer are supported by the record. Respondent’s misconduct is aggravated
by her selfish motive, lack of remorse, and failure to acknowledge the wrongful nature of
the conduct. Based upon these violations and aggravating factors, the appropriate
discipline is an indefinite suspension from the practice of law with no right to petition for

reinstatemnent for 120 days.

=
=
=
L
=




OPINION
PER CURIAM.

The Director of the Office of Lawyers Professional Responsibility (the Director)
filed a petition for disciplinary action against respondent, Mpatanishi Syanaloli Tayari-
Garrett, alleging that Tayari-Garrett violated the mles of professional conduct by, among
other things, being convicted of willfully disobeying a court mandate and by making
multiple false or misleading statements to a court. Following an evidentiary hearing, the
referee concluded that Tayari-Garrett violated Minn. R. Prof. Conduct 3.4(c) and 8.4(b)-
(d) and recommended that Tayari-Garrett be indefinitely suspended with no right to
petition for reinstatement for a minimum of 120 days. We hold that the referee did not
clearly err by concluding that Tayari-Garrett violated Minn. R. Prof. Conduct 3.4(c) and
8.4(b)-(d) and that the referee’s recommendation for discipline is the appropriate sanction
in this case.

Tayari-Garrett was admitted to practice law in Minnesota on November 22, 2004,
and currently practices in Texas and Minnesota. Her misconduct occurred during her
representation of EEM.M. in a criminal matter, The referee made the following findings
and conclusions.

At a January 21, 2011, pretrial conference, the district court established a May 2,
2011, trial date. On Aprl 14, Tayari-Garrett filed a motion to continue the trial date,
citing, among other reasons, an undefined personal commitment. Before the hearing on
the motion, Tayari-Garrett purchased a nonrefundable plane ticket for travel to Paris from

May 4 to May 9 to attend her brother’s wedding. The court ultimately denied the motion.



Tayari-Garrett failed to appear for the first day of trial, May 2. A lawyer who
appeared on her behalf informed the court that Tayari-Garrett calied him on May 1, told
him that she was in the hospital in Dallas, and asked him to appear and request a
continuance. The court continued the proceedings to the following day, May 3, and
ordered Tayari-Garreft to provide documentation of her hospitalization; her prognosis,
including her ability to travel and conduct trial; and the plans she had made for traveling
from Dallas to Minneapolis for trial on May 2. At a hearing the next day, Tayari-Garrett
failed to appear and did not produce the ordered documentation. The court again
continued the proceedings, to May 5.

Tayari-Garrett later established that she had been admitted to the hospital around 9
a.m. on May 2 and released at approximately 3 p.m. on May 3. Shortly after her release
from the hospital, Tayari-Garrett e-mailed the trial judge’s law clerk, stating, “Please
inform Judge Howard that I have just been released from a hospital and will definitely
not be able to attend a scheduling conference this Thursday [May 5]. Too soon.” The
next morning, May 4, Tayari-Garrett flew from Dallas to Paris via a connecting flight at
the Minneapolis-St. Paul International Airport. After the State brought a motion for an
order to show cause, the cowrt scheduled a hearing on May 5 and allowed Tayari-Garrett
to appear by telephone.

Tayari-Garrett appeared by telephone from Paris for the May 5 heariqg. She
discussed her medical situation and prognosis, but made no mention of having traveled to
France. During the hearing, the court scheduled a contempt hearing for May 9. In

response, Tayari-Garrett stated, “T have a follow-up appointment next week so I cannot,



and I believe the Court is aware of that, that I cannot be there on Monday [May 9].”
Tayari-Garrett did not appear for the May 9 hearing either in person or by telephone., In
fact, at the time of the May 9 hearing, Tayari-Garrett was en route from Paris to Dallas.
By order dated May 25, the court found that probable cause existed to find Tayari-Garrett
in constructive contempt of court. The court then referred the matter to prosecutors for
further handling. Tayari-Garrett was criminally charged with and eventually convicted of
misdemeanor contempt of court, Minn. Stat. § 588.20, subd. 2(4) (2014), for her willful
disobedience of a court mandate between April 16, 2011, and May 9, 2011. The court of
appeals affirmed Tayari-Garrett’s conviction. State v. Tayari-Garrett, 841 N.W.2d 644,
656 (Minn. App. 2014), rev. denied (Minn. Mar. 26, 2014),

Based on these facts, the Director filed a petibion against Tayari-Garrett alleging
that she violated the rules of professional conduct by, among other things, willfully
disobeying a court mandate, making false or misleading statements to a tribunal, and
being convicted of willfully disobeying a court mandate. Following an evidentary
hiearing on the petition, the referee found that Tayari-Garrett was criminally convicted for
“willful disobedience to [a] court mandate” and that Tayari-Garrett made false or
misleading statements in her May 3 e-mail to the court and at the May 5 hearing. Based
on these findings, the referee concluded that Tayari-Garrett violated Minn. R. Prof.

Conduct 3.4(c) and 8.4(b), (c), and (d).! The referee also found several aggravating

! The petition for disciplinary action also alleged that Tayari-Garrett violated Minn.

R. Prof. Conduct 3.1 and 4.4(g), but the referee did not conclude that Tayari-Garrett
(Footnote continued on next page.)



factors, but no mitigating factors., The referee recommended that Tayari-Garrett be
indefinitely suspended with no right fo petition for reinstatement for a minimum of 120
days.

L

Tayari-Garrett challenges the referee’s conclusions that she violated Minn., R.
Prof. Conduct 3.4(c) and 8.4(b), (c), and (d), as well as several of the findings underlying
those conclusions. Specifically, Tayari-Garrett challenges the referee’s findings that a
statement in her May 3 e-mail to the court was false or misleading, and that statements
she made during the May 5 hearing were false or misleading,

The Director bears the burden of proving professional misconduct by clear and
convincing evidence. In re Voss, 830 N.W.2d 867, 874 (Minn. 2013). If either party
timely orders a transcript of the hearing, as Tayari-Garrett did here, the referee’s finding
and conclusions are not conclusive. Rule 14(e), Rules on Lawyers Professional
Responsibility (RLPR). Nonetheless, when a party orders a transcript, we give “great
deference” to the referee’s findings and will uphold those findings if they have
evidentiary support in the record and are not clearly erroneous. Voss, 830 N.W.2d at 874.
We give particular deference to the referee’s findings when those findings “rest on
disputed testimony or in part on credibility, demeanor, and sincerity.” In re Lyons, 780

N.W.2d 629, 635 (Minn. 2010). A referee’s findings are clearly erroneous only when

(Footnote continued from previous page.)

violated these rules. The Director does not contest the referee’s dismissal of those
allegations.



they leave us “with the definite and firm conviction that a mistake has been made.” Id.
(citation omitted) (internal quotation marks omitted).

Given the evidentiary support in the record for the referee’s findings and our
deferential standard of review, Tayari-Garrett’s challenges to the referee’s findings and
conclusions fail. First, the referee found, and the record confirms, that Tayari-Garrett
was convicted, after a jury trial, of misdemeanor contempt of court, in violation of Minn,
Stat. § 588.20, subd. 2(4)—specifically for the “willful disobedience to [a] court mandate
between April 16 and May 9, 2011.” This conviction constitutes conclusive evidence
that Tayari-Garrett willfully disobeyed a court mandate. See Rule 19(a), RLPR (“A
lawyer’s criminal conviction in any American jurisdiction ... is, In proceedings under
these rules, conclusive evidence that the lawyer committed the conduct for which the
lawyer was convicted.”). Nonetheless, Tayari-Garrett argues that her contempt
conviction cannot be used to support any conclusion that she committed professional
misconduct because “neither the conviction nor the Director’s charges embrace any
particular act for which [Tayari-Garrett] must be disciplined.”

Tayari-Garrett’s argument is without merit. First, Tayari-Garrett cannot relitipate
her conviction in this disciplinary proceeding. See Rule 19(a), RLPR; In re Dvorak, 554
N.W.2d 399, 402 (Minn. 1996) (“[A]ttorneys may not avoid the consequences of criminal
conviction by afternpting to relitigate the issue of guilt or innocence in subsequent
disciplinary procecdings.”). Thus, to the extent that Tayari-Garrett seeks to challenge the

specificity of the factual basis for her contempt conviction, or to challenge the court of



appeals’ affirmance of her conviction based on evidence presented at the disciplinary
hearing, she is precluded from doing so.

Second, Tayari-Garrett’s criminal contempt conviction for willfully disobeying a
court mandate from April 16, 2011, to May 9, 2011, is a sufficiently specific basis upon
which the referee could find that Tayari-Garrett committed professional misconduct.
Rule 8.4(b) of the Minnesota Rules of Professional Conduct prohibits a lawyer from
“commit[ing] a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer in other respects,” A criminal conviction for
willfully disobeying a court mandate clearly has a direct relationship to, and “reflects
adversely on,” Tayari-Garrett’s “fitness as a lawyer.” See, e.g., In re Lundeen, 811
N.W.2d 602, 606 (Minn. 2012).

The act of willfully disobeying a court mandate also constitutes a violation of
Minn, R. Prof. Conduct 3.4(c) and 8.4(d). Rule 3.4(c) provides that “[a] lawyer shall
not . .. knowingly disobey an obligation under the rules of a tribunal except for an open
refusal based on an assertion that no valid obligation exists.” Tayari-Garrett contends
that because the Director and referee failed to specify the obligation or mandate that
Tayari-Garrett knowingly disobeyed, the referee erred by concluding that Tayari-Garrett
violated Minn. R. Prof. Conduct 3.4(c). But this is just another attempt to circumvent
Rule 19(a), RLPR. As discussed above, Tayari-Garrett’s criminal conviction is
“conclusive evidence” that she willfully disobeyed a court mandate—which clearly
violates Minn. R. Prof. Conduct 3.4(c)’s prohibition against knowingly disobeying an

obligation under the rules of a tribunal.



Minnesota Rule of Professional Conduct 8.4(d) provides that it is professional

misconduct for a lawyer to “engage in conduct that is prejudicial to the administration of

justice.” We have applied Rule 8.4(d) to a range of conduct that overlaps with Rule
3.4(c) and involves failure to comply with court orders or rules, including: failure to
appear at scheduled court hearings, In re Pierce, 706 N.W.2d 749, 754 (Minn. 2005);
failure to follow procedural rules, resulting in a delayed hearing, In re Paul, 809 N.W.2d
693, 703 (Minn. 2012); failure to comply with deadlines and respond to a court’s order to
show cause, In re Mayrand, 723 N.W.2d 261, 267 (Minn. 2006); and knowingly violating
a tribal court’s disqualification order, In re Michael, 836 N.W.2d 753, 762 (Minn. 2013).
In this context, Tayari-Garrett’s willful failure to comply with a court mandate,
conclusively proven through her conviction, also violates Minn. R. Prof, Conduct 8.4(d).

Tayari-Garrett’s conviction for criminal contempt does not, however, constitute
conclusive evidence that she engaged in conduct that violates Minn, R. Prof. Conduct
8.4(c). Rule 8.4(c) prohibits an attorney from engaging in “conduct involving dishonesty,
fraud, deceit, or misrepresentation.” Such conduct is not an element of the crime for
which Tayari-Garrett was convicted. Thus, the referee’s conclusion that Tayan-Garrett
violated Rule 8.4(c) must rest on findings other than the contempt conviction. The
referee made three relevant findings, each of which Tayari-Garrett challenges.

First, the referee found that Tayari-Garrett made a false or misleading statement
when she stated in her May 3 e-mail to the trial judge’s law clerk: “Please inform Judge

Howard that I have just been released from a hospital and will definitely not be able to

attend a scheduling conference this Thursday [May 5]. Too soon.” The referee found



this statement to be false or misleading because Tayari-Garrett “stated and/or implied that
she would be unable to appear for medical reasons” and “neither stated nor implied that
she intended to be in Paris, France, on that date.” Second, the referee found that Tayari-
Garrett made a false or misleading statement at the May 5 hearing when she told the
court, “I have a follow-up appointment next week so I cannot, and I believe the Court is
aware of that, that | cannot be there on Monday [May 9]." The referee found this
statement to be false or misleading because Tayari-Garrett “was scheduled on [May 9] to
be traveling from Paris to the United States.” Third, the referee found, more broadly, that
Tayari-Garrett’s statements during the May 5 hearing were false or misleading because
“[alt no time during the hearing on May 5 did [she] menfion that she had flown to
France”; “[i]nstead, [Tayari-Garrett] discussed her medical situation and prognosis.”

Our review of the record shows that all three findings have evidentiary support.
Moreover, to the extent that Tayari-Garrett’s testimony at the disciplinary hearing
provided explanations for her statements that conflict with the referee’s findings, the
referee was free to—and did-—find Tayari-Garrett not credible. See Lyons, 780 N.W.2d
at 635 (stating we especially defer to the referee’s findings when they “rest on disputed

testimony or in part on credibility, demeanor, and sincerity””). Thus, the referee did not

clearly err in finding that Tayari-Garrett made multiple false or misleading statements



and concluding that she engaged in conduct “involving dishonesty, fraud, deceit, or
misrepresentation,” in violation of Minn. R. Prof. Conduct 8.4(c).
I

The Director recommends that we adopt the referee’s recommended sanction and
indefinitely suspend Tayari-Garrett from the practice of law for a minimum of 120 days.
Tayari-Garrett argues that her conduct does not warrant professional discipline, or, in the
alternative, warrants a lesser sanction than a 120-day suspension.

“[W1le place great weight on the referee’s recommended discipline,” but “we retain
ultimate responsibility for determining the appropriate sanction.” In re Rebeau, 787
N.W.2d 168, 173 (Minn. 2010). The purposes of attorney discipline are the protection of
the public and the judicial system, and the deterrence of future misconduct by the
disciplined attorney and other attorneys. In re Oberhauser, 679 N.W.2d 153, 159 (Minn.

2004). We consider four factors in determining the appropriate disciplinary sanctions:

2 Tayari-Garrett argues that even if the referee’s findings that she made false or

misleading staternents to the court are accepted as true, she did not violate Rule 8.4(c)
because any false or misleading statements were not made with an intent to deceive. We
disagree. As an initial matter, it is not clear that “intent to deceive” is in fact an element
of Rule 8.4(c). See In re Grigsby, 764 N.W.2d 54, 61 (Minn. 2009) (“Nor is Rule 8.4(c)
limited, by its terms, to intentional misrepresentations . . . .”). But even assuming it is an
glement, in /n re Czarnik we explained that in the context of Rule 8.4(c), “intent to
deceive” means nothing beyond that the attorney “made false statements with knowledge
of their falsity.” 759 N.W.2d 217, 223 (Minn. 2009). Here, the referee’s relevant
findings are premised on Tayari-Garrett’s awareness that she only gave medical reasons
for her inability to appear in person on May 5 and May 9, when in fact she knew that she
was unable to appear on those dates because she would be in France or would be
travelling on those dates. Therefore, Tayari-Garrett either made these statements with
knowledge of their falsity or with knowledge that she had omitted material information
from her responses in a misleading way.

10



“1) the nature of the misconduct, 2) the cumulative weight of the violations of the rules of
professional conduct, 3) the harm to the public, and 4) the harm to the legal profession.”
Id. (citation omitted) (internal quotation marks omitted). We also consider mitigating or
aggravating factors. See In re Mayne, 783 N.W.2d 153, 162 (Minn. 2010).

We first consider the nature of Tayari-Garrett’s misconduct. Her conviction for
“willful disobedience to [a] court mandate” itself constitutes serious misconduct because
her criminal conduct was directly related to the practice of law. See In re Brost, 850
N.W.2d 699, 703 (Minn. 2014) (explaining that an attorney’s criminal acts are more
serious when the criminal conduct occurs within the practice of law). Moreover, this case
involves Tayari-Garrett’s false or misleading statements to the district court, which also
warrant severe discipline, In re Lochow, 469 N.W.2d 91, 99 (Minn. 1991) (“[W]hen a
lawyer demonstrates a lack of that truthfulness and candor that the courts have a right to
expect of their officers to the end that the system of justice will not be undermined, courts
do not hesitate to impose severe discipline.” (citation omitted) (internal quotation marks
omitted)).

We next consider the cumulative weight of Tayari-Garrett’s misconduct. “[Tlhe
cumulative weight and severity of multiple disciplinary rule violations may compel
severe discipline even when a single act standing alone would not have warranted such
discipline.,” In re Oberhauser, 679 N.W.2d 153, 160 (Minn. 2004). Tayari-Garrett’s
misconduct involves multiple disciplinary rule violations, Minn. R. Prof. Conduct 3.4(c)
and 8.4(b)-(d), which weighs in favor of more serious discipline. At the same time, her

multiple rule violations all arise out of a single matter and occurred over a relatively short
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period of time. When considering the cumulative weight of disciplinary rule viclations,
we distinguish between “single, isolated incident[s]” and “misconduct that includes
multiple rule violations and persists over time.” Brost, 850 N.W.2d at 704 (alteration in
original) (internzl quotation marks omitted). The misconduct at issue in this case is more
akin to an “isolated incident” than to misconduct involving multiple violations over an
extended period.

We also assess the harm to the public and the legal profession, “requirfing]
consideration of the number of clients harmed [and] the extent of the clients’ injuries.” In
re Coleman, 793 N.W.2d 296, 308 (Minn. 2011) (alternation in original) (citation
omitted) (intemnal quotation marks omitted). Here, Tayari-Garrett’s misconduct harmed
her client. Specifically, Tayari-Garrett delayed her client’s trial and ultimately forced her
client to retain other counsel. Further, her misconduct wasted the time of the witnesses
and other people involved in the trial. More broadly, an attorney’s “[flail[ure] to follow
court rules harms public confidence in the legal system,” In re Ulanowski, 8300 N.W.2d
785, 801 (Minn. 2011), as do a lawyer’s false and misleading statements to a court.

Additionally, we take into account the presence of aggravating and mitigating
factors. Here, the referce determined that there are several aggravating factors and no

mitigating factors.” The referee found that Tayari-Garrett’s misconduct was aggravated

3 The referee also found that Tayari-Garrett had *substantial experience” in the

practice of law but did not actually state in his conclusions of law that her experience was
an aggravating factor and did not explicitly consider it in his disciplinary
recommendation. While we have held that a lawyer’s substantial experience in the
practice of law may constitute an aggravating factor, because the referee did not consider

(Footnote continued on next page.)
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by her selfish motive of facilitating a personal frip; that she exhibited no remorse for her
misconduct; and that her refusal to acknowledge the wrongful nature of her conduct risks
future simnilar misconduct. Because there is support in the record for these findings, the
referee did not clearly err in concluding that these aggravating factors were present.*

Tayari-Garrett did not ask the referee to find any mitigating factors in her answer to the

(Footnote continued from previous page.)

Tayari-Garrett’s experience in his recommendation for discipline, we decline to consider
it in determining the appropriate discipline in this case. See In re Nathanson, 812
N.W.2d 70, 80 n.15 (Minn. 2012).

¢ The referee also found that the intentional nature of Tayari-Garrett’s misconduct
and the discovery of “additional misrepresentations” were aggravating factors. We have
concerns, however, regarding the referee’s findings and conclusions that the sanction for
Tayari~-Garrett’s misconduct was aggravated by the intentional nature of her misconduct.
As a matter of fairness, we question whether the intentional nature of an attorney’s
misconduct can be an aggravating factor when the rules of professional conduct at issue
require proof of intent. See In re Taplin, 837 N.W.2d 306, 313 (Minn. 2013) (“[W]e have
also cautioned the Director not to ‘double count’ the same acts of noncooperation as both
additional misconduct and an aggravating factor.”). Here, Rule 3.4(c) prohibits a lawyer
from “knowingly” disobeying an obligation under the rules of a tribunal.

We are also concerned by the referee’s finding that the sanction for Tayari-
Garrett’s misconduct was aggravated by the discovery of “additional misrepresentations”
during the disciplinary hearing—namely that Tayari-Garrett told substitute counsel and a
paralegal assisting her that she was admitted to the hospital on May 1 when she was not
admitted until May 2. “[T}his court observes due process in exercising disciplinary
jurisdiction.” In re Gherity, 673 N.W.2d 474, 478 (Minn. 2004) (explaining that to
comply with due process, disciplinary charges must “be sufficiently clear and specific
and the attorney must be afforded an opportunity to anticipate, prepare and present a
defense” at the disciplinary hearing). Such due process protections are weakened if the
referee is permitted to consider uncharged violations of the Minnesota Rules of
Professional Conduct under the guise of aggravating factors instead of requiring that
allegations of additional misconduct be brought in a supplementary petition. However,
we need not decide whether the referee clearly erred by finding either of these
aggravating factors because their existence does not affect the discipline we impose in
this case.
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petition or in her proposed findings and brief to the referee. As a result, her claim that the
referee clearly erred by declining to find any mitigating factors for her misconduct fails.
See In re Tigue, 843 N.W.2d 583, 588 (Minn. 2014) (“[A] referee’s failure to make a
factual finding regarding remorse is clear error only when the respondent’s remorse or
lack thereof is raised as an issue in the proceedings before the referee.”).

Finally, we consider similar cases to ensure that the discipline imposed is
consistent with previous sanctions for similar conduct, Nathanson, 812 N.W.2d at 80,
although we impose discipline based on the facts and circumstances of each case, In re
Redburn, 746 N.W.2d 330, 334 (Minn. 2008). We have held that willful disobedience of
a court order merits substantial discipline, including disbarment. In re Daly, 291 Minn,
488, 495, 189 N.W.2d 176, 181 (1971) (“Because it is elementary that our system of
justice is founded on the rule of law, a willful disobedience to a single court order may
alone justify disbarment”). In practice, we have generally reserved disbarment for
attomneys who have repeatedly failed to comply with court orders or have committed
additional serions misconduct. See In re Lundeen, 811 N.W.2d 602, 608 (Minn. 2012)
(disbarring attorney who repeatedly failed to comply with court orders, misappropriated
client funds, made multiple misrepresentations to tribunals and clients, and repeatedly
neglected client matters); In re Grzybek, 567 N.W.2d 259, 264-65 (Minn. 1997) (stating
that there were “at least three separate grounds upon which [the attorney] could be
disbarred,” including his “repeated failure to comply with court orders”); cf In re

Hawkins, 834 N.W.2d 663, 669-70 (Minn. 2013) (determining that disbarment was
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appropriate reciprocal discipline for an attorney who, among other things, repeatedly and
willfully defied court orders).

In the context of disobedience to a court mandate that is, as here, limited to a
single matter, suspension is the more appropriate sanction. In In re Michael, we imposed
a 30-day suspension for an attorney who violated a tribal court order, made a false
staternent to a court during a contempt hearing, made a frivolous argument, and
improperly accused a judge of bias. 836 N.W.2d 753, 759-60, 768 (Minn. 2013). The
attorney’s conduct was aggravated by her lack of remorse and failure to accept
responsibility for her conduct, but was mitigated by her lack of experience. Jd. at 767.
Although Tayari-Garrett’s misconduct is similar in type to that of the attorney in Michael,
Tayari-Garrett’s conduct merits a greater sanction because Tayari-Garrett, unlike
Michael, was criminally convicted for willfully disobeying a court mandate and made
multiple false statements to a tribunal.

A greater suspension than that imposed in Michael is further supported by
sanctions we have imposed for attorneys whose primary misconduct was
misrepresentations to a tribunal. See, e.g., In re Grigsby, 815 N.W.2d 836, 845-47
(Minn. 2012) (imposing a 60-day suspension for an attorney who made a false statement
to the court of appeals and practiced law while suspended); In re Winter, 770 N.W.2d
463, 470 (Minn. 2009) (imposing a 120-day suspension for an attorney with a prior
disciplinary history who made false statements to a tribunal and to another attomey); In
re Van Liew, 712 NW.2d 758, 758 (Minn. 2006) (imposing a 90-day suspension for an

attorney who made false statements to a tribunal and failed to file opposition to a motion
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on behalf of a client). The imposition of suspensions for up to 120 days for attorneys
who primarily were sanctioned for misrepresentations to a tribunal suggests that the
recommended discipline is not disproportionate to Tayari-Garrett’s misconduct,
particularly when we take into account Tayari-Garrett’s criminal conviction of willfully
disobeying a court mandate and the presence of multiple aggravating factors,

Therefore, consistent with our previous decisions and the specific circumstances
of this case, we conclude that an indefinite suspension with no right to petition for
reinstatement for a minirmum of 120 days is the appropriate discipline.

Accordingly, we order that:

1. Respondent Mpatanishi Syanaloli Tayari-Garrett is indefinitely suspended
from the practice of law, effective 14 days from the date of the filing of this opinion, and
she shall be ineligible to petition for reinstatement for a minimum of 120 days from the
effective date of the suspension.

2. Respondent shall comply with the requirements of Rule 26, RLPR
(requiring notice of suspension fo clients, opposing counsel, and tribunals).

3. If respondent seeks reinstatement, she must cormply with the requirements
of Rule 18(a)—(d), RLPR. Reinstatement is conditioned on successful completion of the
professional responsibility portion of the state bar examination and satisfaction of
continuing legal education requirements, pursuant to Rule 18(e), RLPR.

4. Respondent shall pay $300 in costs pursuant to thalg?ﬁ %?M%P]S{upfﬂme (;mm
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