FILED

INovember 24, 2015

of Disciplinary Appeals

BEFORE THE BOARD OF DISCIPLINARY APPEALS
APPOINTED BY
THE SUPREME COURT OF TEXAS

IN THE MATTER OF §

RODRIGO MARTINEZ, JR. § CAUSE NO. 56590
STATE BAR CARD NO. 13144200 §

FIRST AMENDED PETITION FOR COMPULSORY DISCIPLINE

TO THE BOARD OF DISCIPLINARY APPEALS:

Petitioner, the Commission for Lawyer Discipline (hereinafter called "Petitioner"), brings
this action against Respondent, Rodrigo Martinez, JIr., (hereinafter called "Respondent"), showing
as follows:

1. This action is commenced by Petitioner pursuant to Part VIII of the Texas Rules of
Disciplinary Procedure. Petitioner is also providing Respondent a copy of this Board's procedures
for handling a compulsory discipline matter by attaching a copy of such procedures to this petition.

2. Respondent, Rodrigo Martinez, Jr., may be served with a true and correct copy of
this Petition for Compulsory Discipline, its attachments, as well as a notice of hearing, at Rodrigo
Martinez, Jr., 2628 W. Chapin, Edinburg, Texas 78541.

3. On or about June 6, 2012, Respondent was charged by Indictment (Exhibit 1) with
Theft over $200,000, in Cause No. CR-2152-12-G, styled State of Texas v. Rodrigo Martinez, Jr.,
in the 139th Judicial District Court of Hidalgo County, Texas.

4, On or about June 16, 2013, a Judgment of Conviction by Jury and Sentence to the
Institutional Division of the Texas Department of Criminal Justice (Exhibit 2) was entered in Case

No. CR-2152-12-G, styled The State of Texas v. Rodrige Martinez, Jr., Defendant, in the 370th

Judicial District Court of Hidalgo County, Texas, wherein Respondent was found guilty of Theft
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of the value of $200,000 or more, a First Degree Felony, and was sentenced to seven (7) years
imprisonment in the Institutional Division of the Texas Department of Criminal Justice, ordered
to pay court costs of $228.00 and restitution in the amount of $410,000.00. Attached hereto and
made a part hereof for all intents and purposes as if the same were copied verbatim herein, are true
and correct copies of the following documents in the Martinez criminal case: Indictment (Exhibit
1} and Judgment of Conviction by Jury and Sentence to the Institutional Division of the Texas
Department of Criminal Justice (Exhibit 2). Petitioner expects to introduce certified copies of
Exhibits 1 and 2 at the time of hearing of this cause.

5. Respondent, Rodrigo Martinez, Jr., whose bar card number is 13144200, is the
same person as the Rodrigo Martinez, Jr., who is the subject of the Indictment and Judgment
described above, true and correct copies of which are attached hereto as Exhibits 1 and 2.

6. Attached hereto as Exhibit 3 and made a part hereof for all intents and purposes as
if the same were copied verbatim herein is a true and correct copy of an affidavit of Judith Gres
DeBerry, Attorney of Record for Petitioner herein, attesting o the fact that Respondent is the same
person as the person who is the subject of the Indictment and Judgment entered in the Martinez
criminal case. Petitioner expects to introduce the original of said affidavit at the time of hearing of
this cause,

7. The offense for which Respondent was convicted is an intentional crime as defined
by Rule 1.06(T), Texas Rules of Disciplinary Procedure. It is as well a serious crime as defined
by Rule 1.06(Z), Texas Rules of Disciplinary Procedure.

8. Having been found guilty and having been convicted of an intentional crime and
such conviction currently being appealed, Respondent should be suspended as an attorney licensed
to practice law in Texas during the appeal of his conviction. Further, upon a showing by Pelitioner

that the conviction has become final afier determination of the appeal, Respondent should be
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disbarred as provided by Rule 8.05, Texas Rules of Disciplinary Procedure.
PRAYER
WHEREFORE, PREMISES CONSIDERED, Petitioner prays that Respondent be given
notice of these proceedings as provided by law and, upon hearing of this matter, that the Board
enter its order suspending Respondent during the appeal of his conviction, and for such other and
further relief to which Petitioner may be entitled to receive including costs of court and attorney’s

fees.
Respectfully submitted,

Linda A. Acevedo
Chief Disciplinary Counsel

Judith Gres DeBerry

Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
STATE BAR OF TEXAS

P.O. Box 12487, Capitol Station

Austin, Texas 78711-2487

Telephone: 512.427.1350

Facsimile: 512.427.4167

Email: Judith.DeBerry@itexasbar.com

State Bar Card No. 24040780
ATTORNEYS FOR PETITIONER

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument has been sent for

personal service on Rodrigo Martinez, Jr., 2628 W. Chapin, Edinburg, Texas 7854, on this Zy

@/M Ghore,

1 Gres Delﬁerry

day of November 2015.
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NOTICE OF HEARING

NOTICE IS HERERY GIVEN that a trial on the merits of the First Amended Petition for
Compulsory Discipline heretofore sent to be filed with the Board of Disciplinary Appeals on this
day, will be held in the courtroom of the Supreme Court of Texas, Tom C. Clark Building, 14th

and Colorado Streets, Austin, Texas, at 9:00 a.m. on the 29th day of January 2016.

ith Gres Berry T
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SECTION 1: GENERAL PROVISIONS
Rule 1.01 Definitions
{a} "BODA™ s the
Appeals.

{by  “Chair™ is the member elected by BODA to
serve as chair ar, in the Chair's absence, the
member elected by BODA (o serve as vice-
chair,

Board of Disciplinary

(¢)  “Classification™ is the determination by the
CDC under TRDP 2,10 or by BODA under
TRDP 7.08(C) whether a grievance constitules
a “complaint™ or an “inguiry.”

(dy “BODA Clerk” is the exccutive director of
BODA ar other person appointed by BODA to

assume all duties normmally performed by the
clerk of a count.

{e) *CDC" is the Chief Disciplinary Counsel for
the State Bar of Texas and his or her nssistants.

() Commission” is the Commission for Lawyer
Discipline, a permanent committee of the State
Bar of Texos,

(2} “Executive Director™ is the executive director
ol BODA,

(h}y “Panel” is any three-member grouping of
BODA under TRDP 7.05.

(i) “Party” is a Complainant, n Respondent, or the
Commission.

() “TDRPC™ is the Texas Disciplinary Rules of
Professional Conduct.

(k) “TRAP" is the Texas Rules of Appellate
Procedure.

(1) “TRCP™is the Texns Rules of Civil Procedure.

{m} “TRDP” is the Tesas Rules of Disciplinary
Procedure.

)y “TRE"is the Texss Rules of Evidence,
Rule 1.02 General Powers

Linder TRDP 7.08, BODA has and may exercise all the
powers of either a triak court or an appellate court, as the
case may be, in hearing and determining disciplinary
proceedings. But  TRDP 150! applies to  the
enforcement of a judpgment of BODA,

Rule 1.03 Additional Rules in Disciplinary
Matters

Except as varicd by these rules and (o the extent
applicable, the TRCP, TRAP, mnd TRE apply to all
disciplinary matters before BODA, except for appeals

from classitication decisions, which are governed by
TRDE 2.10 and by Section 3 of these rules,

Rule 1.04 Appointment of Panels

{a) BODA may consider any matter or motion by
panel, except as specified in (b), The Chuir
may delegate to the Execwtive Director the
duty 1o appoim a panel for any BODA action.
Decisions are made by a majority vote of the
panel; however, any panel member may refer a
matier for consideration by BODA sitting en
bane. Nothing in these rules gives a party the
right 1o be heard by BODA sitting en banc.

(by  Any disciplinary matter naming a BODA
member as Respondent mast be considered by
BODA sitting en banc, A disciplinary matter
naming a BODA stafl’ member as Respondent
need not be heard en bane,

Rule 1.05 Filing of Pleadings, Motions, and
Other Papers

{a) Eleetronic Filing. Al documents must be
Gled clectronically. Unrepresented persons or
those without the means to file clectronically
may electronically file documents, bui it is not
required,

{1} Emuil Address, The email address of an
attorney or an unrepresented party whao
electronically files a document must be
included on the dacument.

(2y Timely Filing, Documents are filed
cleetronically by emailing the document
to the BODA Clerk at the email address
designated by BODA for that purpose. A
document  filed by email will be
considered {iled the day that the email is
sent. The date sent is lhe date shown for
the messsge in the inbox of the email
aceount designated for receiving filings.
If a document is sent after 5:00 pm, or
on 4 weekend or holiday  officially
observed by the State of Texns, it is
considered filed the next business day.

{3y Itis the responsibility of the panty filing a
document by email to obiain the correct
email nddruss for BODA and to confirm
that the document was received by
BODA in legible form. Any doctment
that is iflegible or that cannot be opened
as part of an emalil attaclnent will not be
vonsidered filed. 17 n  document s
untimely due to a technical failure or o
system outage, the filing party may seek
appropriate relief from BODA,
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(b}

(&)

(d)

(el

{4) Exceptions.

(iy  An appeal 10 BODA of a decision
by the C2C 1o classify a grievance
as an inquiry is not required 1o be
{iled electronically,

The following documems must not
be filed electronically:

(i)

#)  documents that are filed under
seal or subject 1w a pending
mation to seal; and

by documents to which access is
otherwise  restricted by  court
order,

(ili} For pood cause, BODA may pennit
¢ party 1o file other documents in
paper form in o particular case,

{3) Tormat. An  cicctronically  {jied
document must:
(i} be in text-searchable portable

document format (PRDFY;

{iiy be directly converted to PDF rather
than scanned, il possible; and

(it} not be locked.

A paper will not be deemed fited if it is sent to
an individual BODA member or to anather
address other than the address designated by
BODA under Rule 1.05{(a)2)

Signing. Focl: briel, motion, or other paper
filed wust be signed by ot feast one atiorney
for the party or by the party pro se and most
give the Stale Bar of Texas card number,
mailing address, telephone number, email
address, and  fax number, i any, of cach
attarney whose name is stgned or of the party
(if applicable). A document is considered
signed il the document includes:

(1Y an s and name typed in the space
where the signature would  otherwise
appear, unless the document is notarized
or SWorn, Or

(2} an elecironic image or scanned image of
the sipnature,

Paper Copies, Unless required by BODA, a
party need not file a paper copy of an
electronically filed document.

Service. Copies of all documents filed by any

party other than the record filed by the
evidentiary panel elerk or the court reporter

BOLA nrernal Procedural Rulex

must, at or before the time of filing, be served
ony all other parties as required and authorized
by the TRAP.

Rule 1.06 Service of Petition

In any disciplinary proceeding before BODA initinted
by service of a petition on the Respondent, the petition
may be served by personal service; by centified mail
with return receipt requested; o, if permitied by BODA,
in uny other manner that is authorized by the TRCP and
reasonably caleulated under all the circumstances o
apprise the Respondent of e proceeding and o give
him or her reasonable time 1o appear and answer. To
establish service by certified mail, the return receipt
must contain the Respondent’s signature,

Rule 1.07 Hearing Setting and Notice

(a)

b

Original Petitions. In any kind of case
initinted by the CDC's filing o petition or
motion with BODA, the CDC may contact the
BODA Clerk for the next repularly available
kearing date before filing the original petition.
If a hearing is set before the petition i3 filed,
the petition must state the date, time, and place
of the hearing. Except in the case of ¢ petition
10 revoke probation under TRDP 2,23, the
hearing date must be at least 30 davs from the
date that the petition is served on the
Respondent.

Expedited Settings, Il a panty desives a
hearing on a matter on o date earlier than the
next reguladdy available BODA hearing date,
the party may request an expedited setting ina
written molion sefting oul the reasens for the
request. Unless the parties agree otherwisc,
sind except in the case of o petition to revoke
probation under TRDP 2.23, the expedited
hearing setting must be ot least 30 days from
the date of service of the petition, motion, or
other pleading. BODA has the sole discretion
o grant or deny @ request for an expedited
hearing date,

Setting  Notices. BODA must notily the
parties of any hearing date that is not noticed
i an origing] petition or mation,

Announcement Docliet. Attorneys and patties
appearing belore BOBA must confinn their
presence and present any questions regarding
procedure 1o the BODA Clerk in the
cowrfroam  immediately prior to the time
docket call is scheduled 1o begin, Each party
with a matter on the docket must appear at the
docket coll to give an antouncement of
readiness, to give o time estimale for the



hearing, and w0 present any  prefiminary
motions or matters, lmmediately following the
docket call, the Chair will set and announce
the order of cases to be heard.

Rule 1.0B Time to Answer

The Respondent may file an answer at any time, excepl
where expressly provided otherwise by these rules or
the TRDP, or when ap answer date has been set by prior
order of BODA. BODA may, but is not required to,
consider an answer filed the day of the hearing,

Rule 1.0% Pretrial Procedure

Motions,

(1) Generally, To request an order ar other
reliel, a party wmust filke o motion

supparted by sufficient cause with proof

of service on all other parties. The
motion must stale with particularity the
grounds on which it is based and set
forth the relief seughl,. AH supporting
briefs, affidavits, or other documents
must be served and filed with the motion,
A party may file a response to n motion
al asy tme before BODA rules on the
motion or by any deadline set by BODA,
Urless otherwise required by these rules
or the TRDP, the {form of & motion must
comply with the TRCP or the TRAP,

{2) For Extension of Time. All motions for
extension of time in any matter before
BODA must be in writing, comply with
() 1), and specifly the following:

{iy if applicable, the date of notice of

decision of the evidentiary panel,
together with the number and style
of the case,

{1y if an appeal has been perfecled, the

date when the agpeal was perfecied;
(ili) the original deadline for filing the
item in question;

{iv) the length of time requested for the

extension:

(v) the number of exiensions of time
that have been granted previously
regarding the itent in guestion; und

(vi) the facls relied on to reasonably

explain the need for an extension.

Pretrinl Scheduling Conference. Any party
may request a pretrial scheduling conference,

{c)

(d)

or BODA on its own metion may require a
prewrind seheduling conference,

Trinl Briefs, In any disciplinary proceeding
before BODA, except with leave, all trind
briefs and memoranda must be filed with the
BODA Clerk no later than ten days before the
day of the hearing.

Hearing  Exhibits, Wituess  Lists, and
Exhibits Tendered for Argument. A puty
may file o witness list, exhibit, or any other
document 1o be used at a hearing or oral
argument before the hearing or argument. A
party must bring to the hearing an original and
12 copies of any document that was not filed
ot least one business day before the hearing,
The eriginal and copies must be:

{1} marked;

(2} indexed with the title or description of
the item offered as an exhibit; and

(3 if volhuwinous, bound o lie Nat when
open and tabbed in accordunce with the
index.

Al documents must be marked and provided to the
opposing party before the hearing or argument begins,

Rule 1.10 Decisions

{a)

{b)

{¢)

Notice ol Decisions, The BODA Clerk must
give notice of all decisions and opinions to the
parties or their attorneys of record.

Publication of Decisions. BGDA must report
judgments or anders of public discipline:

(1Y as required by the TRDP; and

(2) on its websile for a period of at least ten
years  following  the date of the
disciplinary judgment or order.

Abstracts of Classification Appeals. BODA
maty, in its discretion, prepare an abstract ol a
classification appeal for a public reporting
service,

Rule 141 Board of Disciplinary Appeals
Opinions

o}

BODA  may render judgment in oany
disciplinary matter with or withowt written
opinion. In accordance with TRDP 6.06, all
written opinions of BODA are open to the
public and must be made available o the
public reporting services, primt or electronic,
for publishing, A majority of the members
wlio participate in considering the disciplinary
matter must determine if an opinien will be
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weilten, The names of the participating
members must be noted on all written opinions
of BODA.

(by  Only a BODA mentber who participated in the
decision of a disciplinary matter may file or
join in a written opinion concurring in or
dissenting from the judgment of BODA. For
purposes of this rule, in hearings in which
evidence is taken, no member may panticipate
in the decision unless that member was present
at the hearing, In all other praceedings, no
member may participate unfess that member
has reviewed the record. Any member of
BODA may file a written opinion in
conneciion with the denial of a hearing or
rehearing en banc.,

() A BODA detesmination in an appeal {rom a
grievance classification decision under TRDP
2.10 is not a judgment for purposes of this rule
and may be issued withoul a wrilten opinion.

Rule 1.12 BODA Work Product and Drafts

A tfocument or record of any nature-—-repardless of its
{orm, characteristics, or means of transmisston-~that
is created or produced in connection with or related 1o
BODA’s adjudicative deciston-making process is not
subject to disclosure or discovery. This includes
documents prepared by any BODA member, BODA
stalf, or any other person acting on belwil of or at the
direction of BODA,

Rule 1.13 Record Retention

Records of appeals (ram ciassification decisions must
be retained by the BODA Clerk for a period of at least

three years from the date of disposition. Records of

other disciplinary matters must be retnined for a period
of at least [ive years [rom the date ol final judgment, or
for at least one year afier the date a suspension or
disharment ends, whichever is Tater. For purposes of this
nile, a record s any document, paper, letter, map, boaok,
tape, photograph, film, recording, or other material filed
with BODA, regardless of its form, characteristics, or
memns of ransmission.

Rule 1.14 Costs of Reproduction of Records

The BODA Clerk may charge a reasonable amount for
the repraduction of nonconfidential records filed with
BODA. The fee must be paid in advance to the BODA
Clerk.

Rule 1.15 Publication of These Rules

These rules will be published as part of the TDRPC and
TRDP,

£ 0 BOBA Iternat Procedural Rules

SECTION 2: ETHICAL CONSIDERATIONS

Rule 2,01 Representing or Counseling Parties
in Disciplinary Matters and Legal Malpractice
Cases

(a) A current member of BODA must not
represent o paty or testify voluntarily in o
disciplinary action or proceeding. Any BODA
member who is subpoenaed or othenwise
compelled 1o appear at a disciptinary action or
proceeding, including at a deposition, must
promptly notify the BODA Chair,

() A current BODA member must not serve as an
expert witness on the TDRPC.

(¢} A BODA member may represent a party in @
legal malpractice case, provided that he or she
is fater recused in accordance with these rules
from any proceeding belore BODA arising out
of the same facts,

Rule 2.02 Confidentiality

{n) BODA deliberations are confidential, must not
be disetosed by BODA muembers or stafl, and
are not subject 1o disclosure or discovery.

(b) Classification  nppeals,  appeals  from
evidentiary judgments of private reprimand,
appeals  from an  evidentiny  judgment
dismissing a case, interlocutory appeals oF any
interim  proceedings  from  an  ongoing
evidentiary case, and disability cases are
confidentinl under the TRDP. BODA must
mointain all records associated  with these
coses ns confidential, subject to disclosure only
as provided in the TRDP and these rules,

{¢) i a member of BODA s subpoenaed or
otherwise compelled by law fo westfy in any
proceeding, the member must not disclose a
matter that was discussed in conference in
connection with a disciplinary case unless the
member s required o do so by a courl of
competens jurisdiction,

Rule 2.03 Disqualification and Recusal of
BODA Members

{a) BODA membess are subject 1o disqualification
and recusnl as provided in TRCP 18b.

(b} BODA members may, in addition to recusals
under (a3, voluntrily recuse themselves from
any discussion and voting for any reason. Tle
reasons that a BODA member is recused from
a case are not subject to discovery.

(¢}  These rules do not disqualify a lowyer who isa
member of, or assoeinted with, the baw firm of



a BODA member from serving on o grievance
conumitlee  or representing @ party inoa
disciplinary proceeding or legal malpraciice
case. But o BODA member must recuse him-
or hersell from any matter in which a lawyer
who s ¢ member of, or associated with, the
BODA member’s firm is a party or represents
a party.

SECTION 3; CLASSIFICATION APPEALS
Rule 3.01 Notice of Right to Appeal

(a}

I 2 grievance filed by the Complainant under
TRDP 210 is clussified as an inguiry, the
CHBC must notify the Complainant of his or
her vight to appeal as set out in TRDP 2,10 or
another applicable rule.

To facilitate the potential (iling of an appeal of
a grievance clossified as an inquiry, the CDC
must send the Compluinant an appeai notice
farm, approved by BODA, with the
classification  disposition. The form  must
include the docket number of the matter; the
deadline for appesling; and information for
mailing, faxing. or emailing the appeal notice
form 10 BODA. The appeal notice form must
be available in English and Spanish.

Rule 3,02 Record on Appeal

BODA must only consider documenis that were filed
witl the CDC prior to the classification decision. When
4 notice of appeal from a classification decision has
heen filed, the CDC must forward to BODA a copy of
the grievance and all supporting documentation. I the
appesl challenges the classification of an amended
arievance, the CDC must also send BODA n copy of
the initial grievance, unless it las been destroved.

SECTION 4: APPEALS FROM EVIDENTIARY
PANEL HEARINGS

Rule 4.01 Perfecting Appeal

{a)

{b}

Appellate Timetable, The date that the
evidentiary judgment is signed starls the
appellate timetable under this section. To
make TRDP 221 consistent  witlh  this
requirement, the date thit the judgment is
sighed is the “date of notice™ under Rule 2,21,

Notification ol the Evidentinry Judgment.
The clerk of the evidentiory panel must notily

the parties of the judgment as sel oul is TRDP
2.21.

(1} The evidemiary panel clerk must notily
the Commission and the Respondemt in
writing of the judament. The notice must

()

(d)

(L)

centain a clear stalement that any appeal
of the judmment must be fled with
BODA withia 30 days of the dae that
the judument was signed,  The notice
must include a copy of the judgment
rendered.

{2} The evidentiary panel clerk must notify
the Complainant that a judgment has
been rendered and provide a copy of the
judgmens, unless the evidentiary panel
dismisscd the case or imposed a private
reprimand. En the case of o dismissat or
nrivate reprimand, the evidentiary panel
clerk must notily the Complainast of the
decision and that the contents of the
Judement are ecanfidential, Under TRDP
2.16, no additional information regarding
the contenls of a judgment ol dismissal
or private reprimand may be disclosed to
the Compiainant.

Filing Notice of Appeal. An appeal is
perfected when a written notice of appeal is
{iled with BODA, If a notice of appeal and any
other accompanying documents are
mistakenly filed with the evidentiary punel
clerk, the notice is deemed to have been filed
the same day with BODA, and the evidentiary
panel clerk must immediately send the BODA
Clerk a copy of the notice and any
accompanying documents.

Time to File. |n accordance with TRDP 2.24,
the notice of appeal must be filed within 30
days afler the date the judgment is sipned. In
the event a motion for new {rial or motion to
modily the judgment is timely fled with the
evidentiary panel, the notice ol appeal must be
filed with BODA within 90 days from the date
the judgment is signed,

Extension of Time. A metien for an extension
of time to file the notice of appeal must be
fifed no loter than 15 days afler the last day
allowed for filing the notice of appeal. The
motien must comply with Rule 1.09,

Rule 4.02 Record on Appeal

(&)

(b

Cantents. The record on appes! consists of the
evidentinry panel clerk’s record and, where
necessary o the appeal, @ reporter’s record of
the evidentiary panel hearing.

Stipulation as (o Record, The parties may
designate parts of the clerk's record and the
reporter’s record (o be included in the record

BODA fternad Procedural Rules 3



i

an appeal by writien stipulation filed with the
clerk ol the evidentiary panel.

{¢) Responsibility for Filing Record,
{1y Clerk’s Record.

(i} After receiving notice thal an appeal
has been filed, the clerk of the
evidentiary panel is responsible for
preparing, certifying, and  timely
filing the clerk’s record.

(i} Unless  the  parties  stipulate
otherwise, the clerk’s record on
appeal must contain the items listed
in TRAP 34.5(a) and any other
paper on file with the evidentiary
panel, including the election letler,
all pleadings on which the hearing
was held, the docker sheet, the
evidentiory  panel’s charge, any

findings of fact and conclusions of

faw, all  other pleadings, the
judgment or ather orders appealed
from, the sotice of decision sent o
cach party, any postsubmission
pleadings and briefs, and the nolice
of appeal.

(i) If the clerk of the evidentiary panel
is unable for any reason o prepare
and transmit the clerk's record by
the due duate, he or she must
promptly notify  BODA and the
parties, explain why the clerk’s
record cannot be timely filed, and
give the date by which he or she
expects the clerk's record to be filed.

(2)  Reporler's Record.

(iy The vcourt reparer for the
evidentiary panel is responsible for
timely filing the reporter’s record if:

7)  nnetice of appeal has been filed;

by o party has requested that all or
part of the reporter's recerd be
prepared; awd

¢} the party reguesting alf or part of
the reporter’s record has paid the
reporier’s  fee or has  made
satisfactory  arrangements  with
the reporter.

(i) 1 the cowrt reparter is unable for any
renson to prepare and fransmit the
repores’s record by the due date, he

RODA Bnernal Procedural Bules

or she must promptly notify BODA
and the parties, explain the reasons
why the reporter’s record cannol be
timely fled, and give the date by
which he or she expects the
reparter’s recoed to be filed.

{dy Preparation of Clerk’s Record.

{H

{2)

Te prepore the clerk’s record, the
evidentiary panel clerk must:

(iy  gather the documents designated by
the parties” written stipulation or, if
no  slipulation  was  filed, the
documents required under ()1,

{iiy start each document on a new page;

(i) include the date of filing on each
document;

tiv) amange  the  documenis  in
cheonological arder, either by the
dote of fling or the dote of
oceurrence;

(v) number the pages of the clerk’s
record in the manner required by
{(d}2);

{vi) prepare and include, afier the front
cover of the clerk's record, @
detniled  table of contents that
complies with (d)(3); and

{(vity centify the eerk’s record.

The clerk must stast the page numbering
on the front cover of the first volume of
the clerk’s record and continue to
number  fl  pages  consceutively-
including the front and back covers,
1nbies of contents, certification page, and
separator pages, if' any-—until the [inal
page of (he clerk's record, without regard
for the mumber of volumes in the clerk’s
record, and place each page number al
the bottorn of ench page.

The table of contents must:

iy identify ench document in the entire
record (including sealed
documents); the date each document
was filed; and. except for sealed
documents, the page on which each
document beging,

(iiy be double-spaced;



(e)

H

{iily conform 10 the order m which
documents appear in the elerk’s
record, rather than in alphahetical
order,

{iv} contain  bookmacks linking  each
description in the able of contents
{except for deseriptions of seafed
documents} to the page on which the
document beging; and

(v) if the record consists of multiple
volumes, indicale the page on which
each volume begins.

Electronie Filing of the Clerlks Record. The
evidentiary panel clerk must file the record
electronically. When filing a ¢lerk’s record in
electronic form, the evidentiary panel clerk
must:

{H)  fHe each computer e i test-searchable
Portable Document Fovmat (PDF);

{2)  creste electronic bookmarks to mark the
first page of cach document in the clerk’s
record;

(3) Jimit the size of each compuer file (o
100 MB or less, if possible; and

(4)  directly convert, rather than scan, the
record to PDF, if possible.

Prepuration of the Reporter’s Record.

(1} The appellant, s or before the time
prescribed for perfecting the  appeal,
must make & written request for the
reparter’s record to the court reporter {or
the evidemiary panel. The request must
designate the portion of the evidence and
other proceedings to be included. A capy
of the request must be filed with the
evidentiary panel and BODA and must
be served an the appellee. The reporter’s
record must be certified by the court
reporter for the evidentinry panel.

{2) The courl reporter or recorder must
prepase and file the reporfer’s record in
accordance with TRAP 34.6 and 35 and
the Liniform Format Manual for Texas
Reporters® Records.

(3} The cowrt reporter or recorder must file
the reporter’s record in an electronic
format by emnifing the document 1o the
email address designated by BODA for
that purpose,

(43 The cownt reporer or recorder must

(h}

(i)

include either o scanped image of any
required signature or “/s/” and pame
tvped in the space where the signature
would otherwise

(0} In exhibit volumes, the court reporter or
recorder must create bookmarks 1o mork
the first page of each exhibit document.

Other Requests. At any time before the
clerk’s record is prepared, or within ten days
afier service of o copy of appellant’s request
for the reporter's record, any party may file a
written designation requesting that additionat
exhibits and portions of testimony be included
in the record. The request must be {Hed with
the evidemtiary panel and BODA and must be
served on the other party,

Inuccuracies or Defects. J1 the clerk’s record
is found to be defective or inaccurnte, the
BODA Clerk must inform the clesk of the
evidentiary panel of the defect or inaccuracy
and instruct the elerk to make the correction,
Any inaccuracies in the reporter’s record may
be corrected by agreement of the partics
without the court reporter’s recertification.
Any dispute regarding the reporter’s record
that the parties are unable 10 tesolve by
agrecment must be resolved by the evidentiury
panel

Appeal from Private Reprimand. Under
TRDE 2,16, in an appeal from a judgment of
private reprimand. BODA mmust mark the
record as confidential, vemove the attorney’s
name from the case style, and take any other
steps necessary 1o preserve the confidentiality
af the private reprimand,

Rule 4,03 Time to File Record

{0}

Timetable, The clek’s record and reporter’s
record must be filed within 60 days afler the
date the judgnent is signed. 1T a metion for
new triaf or motion to modify the judgment is
filed with the evidentiary panel, the cledk’s
record and the reporter’s record must be filed
within 120 days from the date the original
judgment s signed, unless a  modilied
Jjudgment is signed, in which case the clerk's
recort) and the reporter’s record must be filed
within 60 days of the signing of the modified

Judgment. Failwre to file cither the clerk’s

record or the reporter’s record on time does
not affect BODA’s jurisdiction, but may result
in BODA’s exercising its discretion to dismiss
the appeal. alfirm the judgment appeated from,
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distegard  materials  filed fate, or apply
presumptions against the appellant,

{(by I No Record Filed.

(1) the clerk’s record or reporier’s vecord
has not been timely filed, the BODA
Clerk must send notice to the party
respensible for filing i, stating that the
record is Ime and requesting that the
record be filed within 30 days. The
BODA Clerk must send a copy of this
notice (o all the parties and the clerk of
the evidentiary panel,

{2} It no reporter’s record s filed due 1o
appeilant’s fault, and i the clerk’s record
has been fied, BODA may, afler first
giving the appetlant notice and a
reasonable opportunily to cure, consider
and decide these issues or points that do
not require a reporter’s record for a
decision. BODA may do this if no
reponter’s record has been filed because:

(i} the appeilant fafled to request o
reporter’s record: or

(it} the appeliant faited to pay or make
arrangements 1w pay {he reporter’s
fze o prepare the reporter’s record,
and the oppellant is not entitled to
proceed without payment of costs,

(c}  Extension of Time to File the Reporter’s
Reeord, When an extepsion of time i
requested Tor filing the reporter’s record, the
facts relied on to reasonably explain the need
for an extension must be supported by an
affidavit of the court reporter, The affidavit
must include the coun reporler’s estimale af
the earliest date when the reporter’s record wili
be available for filing,

(dy  Supplemental Record. H anything material to
either parly is omitted from the clerk’s record
or reporter’s record, BODA may, on writlen
motion of o party or 00 its awn motion, direct
a supplemental record to be cedtified and
transmitted by the elerk for the evidentiary
panel or the coun reporter {or the evidertiary
panel.

Rule 4.04 Copies of the Record

The record may not be withdawn from the custody of
the BODA Clerk, Any party may obtain a copy of (he
record or any designated parl thereol by making a
writtens request to the BODA Clerk and paying aay
charges for reproduction in advance,
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Rule 4.05 Requisites of Briefs

{a)

{b)

{c)

{d)

Appellant’s Filing Date. Appeltan’s briel
must be fled within 30 days after the clerk’s
record or the reporter's record s filed,
whichever is later,

Appeltee’s Filing Date. Appellec's brief must
be filed within 30 days ofler the appellant’s
brief s filed,

Contents. Briels must contain:

(1) o complete list of the names and
addresses of all parties te 1he {inal
decision and their counsed;

{2} a table of contents indicating the subject
matier of each issue or point, ar group of
issues or points, with page references
where the discussion of each point refied
on may be found;

(3 an  index of authorities aranged
alplabetically and indicating the pages
where the authorities are cited;

(4} astnfement of the case containing a briel
peneral statement of the nature of the
cause or offense and the result;

(5) @ siatement, without argument, of the
basis of BODAs jurisdiction;

(G} a statemnent of the issues presented for
review or points of error on which the
appeal is predicated;

(7 a stmement of facts that s without
argument, is  supported by  record
references, and details the facts relating
to the issues or poims relied on in the
appeal;

{8) the argument and nuwthorities;
(9 conclusion and prayer for relief;
(10) a certificate of service; and

(F1y an appendix of record excerpts pertinent
to the issues presented for review,

Leagih of Briefs; Contents Included and
ixcluded, I calculating the length of a
document, every word and every pant of the
document, including headings, footnotes, and
quointions, must  be counted  except  the
following: caption, identity of the parties and
counsel, statement regarding oral argument,
table of contents, index of authoritics,
statement of the case, statement ol issues
presented,  stalement  of  the  jurisdiction,



(e}

th

signature, prool ol service, centificate of
compliance, and appendix. Briefs must sot
exceed 15,000 words i computer-generated,
and 30 papes if not, except en leave of BODA.
A reply brief must nat exceed 7,500 words i
computer-generated, and 35 pages i not,
except on leave of BODA, A computer-
generated document most include a certificnte
by counsel or the unrepresented party siating
the number of words in the document, The
person who signs the certification may rely on
the ward count of the computer program used
{o prepare the document.

Amendment ur Supplementition, BODA
has discretion to grant leave 1o amend or
supplement briefs.

Failure of the Appellant to File n Brief, il

(e appelant fails to timely file o briel, BODA
may:

{1} dismiss the appeal for want of
prosecutior, unless  the  appellant
reasonably explains the failure, and the
appeliee is not significantly injured by
the appellant’s fhilure to timely file a
brief:

{2)  decline 10 dismiss the appeal and nuke
further orders within its discretion as it
considers proper; or

{3} il on appellee’s briel is filed, regard that
briel as correetly presenting the case and
affirm the evidentinry paoel’s judgment
on that brief without examining ihe
recard.

Rule 4.06 Oral Argument

(a)

Request. A party desiring oral argument must
note the reguest on the front cover of the
party’s brief, A party’s Tailure to timely
request oral argument waives the party's right
to argue. A party who has requested argument
may later withdraw the request. But even il a
party has waived oral argument, BODA may
direct the party to nppesr and argue, 17 oral
argument is granted, the clerk will notify the
partics of the time and place for submission.

Right to Orad Argument, A party who hos
filed a brief and who has tmely requested amal
argument may argue the case to BODA unless
BODA, after examining the briefs, decides
that oral argument is unnecessary for any ol
the following reasons:

{1y the appeal is frivolous;

(c)

{2y the dispositive issue or issues have been
authoritatively decided;

{3) the fets and  legal arpuments  are
adequately presented in the briefs and
recordd; or

(4) the decisional process would not be
significantly aided by oral argument.

Time Allowed. Each party will have 20
minutes to argiue. BODA may, on the request
of & party or on its own, extend or shorten the
time allowed for oral argument, The appellant
may reserve & portion of his or her allotted
time for rebuital.

Rule 4.07 Decision and Judgment

{a}

(I5)

Deeision. BODA

following:

may do any of the

(1) affirm in whole or in part the decision of
the evidentiney panel;

{2y modify the panel’s findings and affirm
the findings as modified;

(37 reverse in whole or in parl the panel’s
findings and render the decision that the
panel should have rendered; or

(4) reverse the panel’s findings and remand
the cause for further proceedings to be
conducted by:

(i) the panel that emered the findings;
or

(iiy o sitewide prievance commiltee
panel appointed by BODA  and
composed  of members  selected
from the stae bar districts other than
the district from which the appeal
was taken.

Mandate, In every appeal, the BODA Clerk
must isste a mandate in accordwnce with
BODA's judgment and send it to the
evidentinry panel and 1o all the partics.

Rule 4.08 Appointment of Statewide Grievance
Committee

if BODA remands a cpuse for further proceedings
before a statewide grievance commitice, the BODA
Chair will appoint the statewide grievance cammittee in
accordinee with TRDP 227, The commitice st
consist of six members: four attormey members and two
public members randomly selected from the current
pool of grievance comminee members, Two allernates,
consisting of one attorney and one public member, must
also be selected. BODA will nppeint the initisl chair
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who will serve until the members of the statewide
grievance commitlee elect a chair of the conimittee wt
the {irst meeting, The BODA Clerk will notify the
Respondent and the CDC that a committee has been
appainted,

Rule 4,08 Involuntary Dismissal

Under the following circumstances and or any party’s
motion or on its own initiative afler giving ot least ten
davs’ notice to all parties, BODA may dismiss the
appeal or affirm the appealed judgment or order.
Dismissal or alfirmance may occur i the appeal s
subiect to dismisgsal:

(a)  for want of jurisdiction;
(b) for want of prosecution; or

(c) because the appellant has failed to comply
witlt & requirement of these rules. a court
order, or a notice from the clerk requiring &
response or other action within a specified
time.

SECTION 5: PETITIONS TO REVOKE
PROBATION

Rule 5.01 Initiation and Service

{a) Before filing a metion to revoke the probation
of an attorney who has been sanctioned, the
CDC must contact the BODRA Clak to
conlirm whether the next repularty available
hearing date will comply with the 30-dny
requirement  of TRDP. The Chair may
designate a three-member pancl to hear the
motian, i’ necessary, fo meet the 30-day
reguirement of TRIDP 2,23,

(b} Upon filing the motion, the CDC must serve
the Respondent with the motion and any
supporting  documents in accordance  with
TRDP 2.23, the TRCP, and these rules. The
CDC must notify BODA of the date that
service is obtained on the Respondent,

Rule 5.02 Hearing

Withiny 30 days of service of the motion on the
Respondent, BODA must docket and set the mater
for u hearing and notify the parties of the time and
pace ol the hearing. On o showing of good cause by a
parly or on its own motion, BODA may continue the
case 1o o future hearing date as circumstances require.

SECTION 6: COMPULSORY DISCIPLINE
Rule 6.01 initiation of Proceeding

Under TRIDP 8,03, the CDC must file a petition for
compulsory discipline with BODA and serve the
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Respondent in accordance with the TRDP and Rule
1.06 of'these rules.

Rule 6.02 Interlocutory Suspension

{a) laterlocutory Suspension. In any compulsory
proceeding under TRDP Part VI in which
BODA determines that the Respondent has
been vonvicled of an intentional Crime and
that the eriminal conviction is on direct appeal,
BODA may suspend the Respandent’s license
to practice law by interlecutory order. In any
campulsory case in which BODA has imposed
an interloeutory order of suspension, BODA
retains jurisdiction o render final judgment
afier the direct appeal of the criminal
conviction is final, For purposes of rendering
final judgment in 2 compulsory discipline
case, the direct appeal of the criminal
conviction is final when the appeliate count
issues its mandate,

{b) Criminnt Conviction Affirmed. [ the
criminal conviction made the basis of a
compulsory  interlocutory  suspension s
affirmed and becomes final, the COC must file
a motion for final judgment that complies with
TRDP 8.05.

(0 If the criminal sentence is fully probated
or is an order of deferred adjudication,
the miotion {or final judgment must
contain notice of a hearing date. The
motion will be set on BODA's next
available hearing date,

(2 If the criminal senlence is not [ully
probated:

(i} BODA may proceed 1o decide the
molion without a hearing i the
atorney does pot file a verified
denial within ten days of service of
the muotion; or

(1) BODA may sel the motion for a
hearing  on the next  available
hearing date §f the atorney timely
files o verified denial,

{c) Criminal Conviction Reversed. [T an appeflate
court fssues a mandote reversing the crimingl
conviction while a Respondent is subject 10 an
interlacutory suspension, the Respondent may
file a maotion to terminate the interlocuiory
suspension. The motion to terminate the
interlocutory stispension mwst have certified
copies of the decision and mandate of the
reversing court attached. 1f the CDC docs not
fite an oppesition w the termination within ten



days of being served with the moticn, BODA
may proceed to decide the motion without g
hearing or set the matter {or a hearing on its
evwn motion, 1 1he CDC timely opposes the
motion, BODA must sel the motion lor a
hearing on its next available hearing date, An
order terminating an interlocutory arder of
suspension does not automatically reinstate a
Respondent's license.

SECTION 7: RECIPROCAL DISCIPLINE
Rule 7.01 Initiation of Proceeding

The Commission for Lawyer Discipline may initiate an
netion for reciprocal discipline by filing a petition with
BODA under TRDP Purt IN and these rules. The
petition must request that the Respondent be disciplined
in Texas and have adached to it any information
concerning the disciplinary matter from the other
furisdiction, including # certified copy of the order or
judgment rendered against the Respondent,

Rule 7.02 Order to Show Cause

When a petition is filed, the Chair inunediately issues o
show cause order and a hearing notice and forwards
ther to the CDC, who must serve the order and notice
on the Respondent. The CDC must notify BODA of the
date that service is obtained.

Rule 7.03 Attorney’s Response

If the Respondent does not file an answer within 30
days of being served with the order and notice but
thereafier appears at the hearing, BODA may, st the
discretion of the Chair, receive testimony from the
Respondent refating 1o the merits ol the pelition.

SECTION 8: DISTRICT DISABILITY
COMMITTEE HEARINGS

Rule 8.01 Appointment of District Disability
Committee

{ay I the evidentiury panel of the grievance
commiltee finds under TRDP 207P)H2, or
the CDC reasonably believes wnder TROP
23400, that o Respondent is suflering from a
disabifity, the rules in this section will apply to
the de novo proceeding belore the District
Disability Committez held under TRDP Part
XL

{b)  Upen receiving an evidentiary panel’s finding
or the CDC's referral that an allorney s
befieved to be sullering from a disabifity, the
BODA  Chair must  appoint o Distric
Disability Committee in  complinnce  with
TRDP 12,02 amd designale a chair. BODA
will reimburse Pistrict Disability Commitiee

members for reasonoble expenses directly
related o service on the District Disability
Commiltee. The BODA Clerk must notify the
CDC and the Respordent that a commitiee has
been appointed and notify the Respondent
where 1o locate the procedural rules governing
disabiity proceedings.

{t} A Respondent who has been notified that o
disability referral will be or has been made to
BODA may, at any time, waive in writing the
appointment  of  the District  Disability
Commitlee or the hearing before the District
Disability Commitiee and enter into an agreed
judement of indelinite disability suspension,
provided that the Respondent is competent to
waive the hearing. 11 the Respondent is not
represented, the waiver must inglyde o
statement affirming that the Respohdent has
been ndvised of the right te appointed counsel
and waives that sight as well,

(d) Al pleadings, motions, briefs, or other maiters
o be filed with the District Disability
Commitiee must be fled with the BODA
Clerk.

(e) Shoutd any member of the District Disability
Committee  become unable to serve, the
BODA Chair may appoint a  substitule
member,

Rule B.02 Petition and Answer

(a}  Petition. Upon being notified that the District
Disability Commiltee has been appointed by
BODA, the CDC must, within 20 days, file
with the BODA Clerk and serve on the
Respondent a copy of a petition for indefinite
disability suspension. Service may be made in
person or by cenified mail, return receipt
requested. |1 service is by cenified mail, the
retwn reeeipt with the Respondent’s signature
must be fifed with the BODA Clerk,

('} Answer. The Respondenmt must, within 30
days sfter service of the petition for indefinite
disability suspension, file an answer with the
BODA Clerk and serve a copy of the answer
on the CDC.

{c) Hearing Setting, The BODA Clerk must sel
the final hearing as instructed by the chair of
the District Disability Committce and send
notice of the hearing to the parties,

Rule 8.03 Discovery

(a) Limited Discovery., The District Disability
Commitice may permit limiled discovery, The
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party seeking discovery must file with the
BODA Clerk a written request that mukes a
clear showing of good cause and substantial
need and a proposed order. T the Distriet
Disability Committee authorizes discovery ina
case, it mast issue 8 written order. The order
may Impose limiations or deadlines on the
discovery.

(b} Physienl or Nental  Examinations. On
writien motion by the Commission or on ils
pwn motion, the District Disability Commitiee
may order the Respondent to submit 1o a
physical or mental examination by a qualified
healtheare or mental healthcare professional.
Nathing in this rule limits the Respondent’s
right 1o an examination by a professtonal ofhis
or her choice in addition 1o any exam ordered
by the District Disability Committee,

{1y Maotion. The Respondent must be given
reasonable notice of the exumination by
writlen  order  specifying  the  name,
address, and telephone number of the
person conducting the examination.

{2) Report. The examining professional
must fife with the BODA Clek a
deailed, wrigten report that includes the
resulls of all fests performed and the
professiona!’s findings, diagnoses, and
conclusions. The professional must send
a copy of the report to the CDC and the
Respondent.

{cy Objections. A parly must make any objection
to a request for discovery within 13 days of
receiving the motion by filing a writien
objection with the BODA Clerk. BODA may
decide any objection or vonlest to a discovery
maotion,

Rule 8,04 Ability to Compe! Attendance

The Respondent and the CDRC may confront and
cross-exminine witnesses ot the hearing, Compulsory
process to compe! the atiendance of witnesses by
subpoena, entlorceable by an order of a distriel court
of proper jurisdiction, is available to the Respondent
and the CDC as provided in TRCP 176,

Rule 8.05 Respondent’s Right to Counsel

{x)  The notice 1o the Respondent that a District
Disability Committes has been appointed and
the petition for indefinite disability suspension
must state th the Respondent may request
appointment of counsel by BODRA to represent
hins or her at the disability hearing, BODA
will  reimburse  appointed  counsel  for

12 B Iernal Procedural Rules

reasomable  expenses  directly  related  to

representation of the Respondent

{b) To reeeive appointed counsel under TRDP
12,02, the Respondent must file a written
request with the BODA Clerk within 30 days
of the date that Respondent is served with the
petition for indefinite disability suspension. A
laie request must demonstrate good causc {or
the Respondent's failure 1o file a timely
request.

Rule 8.08 Hearing

The pany seeking to establish the disability must prove
by a preponderance of the evidence that the Respondent
is sullering from o disability as defined in the TRDP.
The chair of the District Disability Committee must
admit all relevant evidence that is necessary for a fair
and complete hearing, The TRE are advisory but not
binding on the chair.

Rule B.07 Notice of Decision

The District Disability Contmitiee must certify its
finding reparding disability 1o BOBRA, which will issue
the final judgment in the matter,

Rule 8,08 Confidentiatity

Al procesdings  before the Districr  Disability
Committee and BODA, il pecessary, are clased to the
public. Al maters before the District Disability
Commitieec are confidential and are not subject to
disclosure or discovery, except a5 allowed by the
TRIDP or as may be required in the event of an appeal
10 the Supreme Court of Texas,

SECTION 9: DISABILITY REINSTATEMENTS
Rule 8.01 Petition for Reinstatement

(1) An attorney umder an indefinite disability
suspenston may, uf any tme afier he or she has
been suspended, file a verified petition with
BODA 1o have the suspeasion terminated and
to be reinstated to the practice of law., The
pelitioner must serve a copy of the petition an
the COC in the manner reguired by TRDP
12.06. The TRCP apply to a reinsiatemen
proceeding unless they conflict with these
rules.

(k) The petition must include the information
required by TRDP 12.06. IT the judgment of
disability suspension  contained  lerms  or
conditions relating to misconduct by the
petitioner prior 10 the suspension, the petition
must affiematively  demonstrate that those
teris have been complied with or explain why
they have not been satisfied. The petitioner has



a duty to amend uand keep cwrent alt
information in the petition wntil the {inal
hearing on the merits, Failure 1o do so may
result in disnsissal without notice,

tc) Disability reinstatement proceedings before
BODA are not confidential; however, BODA
may make all or any part of the record of the
proceeding conlidential,

Rule 8.02 Discovery

The discovery period is 60 days from the date that the
petition {or reinstatement is [Hed. The BODA Clerk
will set the petition for a hearing on the first date
availabie afler the clase of the discovery period and
must notify the parties of the time and place of the
hearing. BODA may continue the hearing for good
cause shown.

Rule 9.03 Physical or Mental Examinations

(a)} Om written motion by the Commission or on
s own, BODA may order the pelitioner
seeking reipstatersent to submit 1o a physical
or  mental  examination by a  qualified
healtheare or mental healtheare professional.
The petitioner must be served with o copy of
the motion sad given af least seven days to
respend, BODA may hold o hearing belore
ruling en the mation but is not required 1o do
50.

(9y Tl petitioner must be given reasonable notice
ol the examination by written order specilying
the name, address, and telephone number of
the person conducting the examination,

(¢} The examining professional mnst file &
detailed, written report that includes the results
of all tests performed and the professional's
findings, diagnoses, and conclusions. The
professional must send a copy of the report o
the parties.

{dy I the petitioner fuils 1o sebmit to an
examination as ordered, BODA may dismiss
the petition without notice.

{c} Nothing in this rufe Hnits the petitioner’s riglt
to an examination by a professional of his or
her choice in addition to any exam ordered by
BODA.

Rule 9.04 Judgment

[, after hearing all the evidence, BODA determines
that the petitioner is not eligible for reinstalement,
BODA nmay, in its diserction, cither enter an order
denying the petition or direct that the petition be held
in nbevance for a reasonable periad of dme until the

petitioner provides additional proof as directed by
BODA. The judsment may include other orders
necessary 1o protect the public and the petitioner’s
potentinl clients.

SECTION 10: APPEALS FROM BODA TO THE
SUPREME COURT OF TEXAS

Ruie 10.01 Appeals to the Supreme Court

{ay A final decision by BODA, except o
determination that a statement constitides an
inquiry or a complaint under TRDP 2.1, may
be appealed to the Supreme Court of Texas,
The elerk of the Supreme Court of Texas must
docket an appeal from u decision by BODA in
the same manner as a petition for review
withoui fee,

(b) The appealing party must file the notice of
appeal directly with the clerk of the Supreme
Court of Texas within 14 days of recciving
notice of a final determination by BODA. The
pecord must be {iled within 60 days afler
BODA's determination, The appealing party's
brief is due 30 days afier the record is filed,
ard the responding party’s brief is due 30 days
thereafler. The BODA Clerk must send the
parties i notice of BODA's final decision that
includes the information in this paragraph,

(c)  An appen! to the Supreme Court is governed
by TRDP 7.11 and the TRAP.

BODA e Procedural Rules 13



IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS:

THE GRAND JURY, for the County of Hidalgo, State of Texas, duly
selected, impaneled, sworn, charged, and organized as such at the January
Term A.D. 2012 of the /%6/-% Judicial District Court for said

County, upon their oaths present in and to said court at said term that

RODRIGO MARTINEZ, JR. hereinafter styled Defendant, from on or about the
28th day of March A.D., 200%, ¢to on or about the 7th day of June A.D.,
2007 and before the presentment of this indictment, in Hidalgo County,
Texas, pursuant to one scheme or continuing course of conduct, did then
and there, unlawfully, appropriate property, to-wif: money, by exercising
control over said property other than real property, and the aggregate
value of all the property appropriated was $200,000 or more, the owner of

said property being Elena Cantu;

And said Defendant acted with the intent to deprive said owner of said
property by withholding from said owner said property permanently and for
50 extended a period of time that a major portion of the value and
enjoyment of sald property was lost to said owner, and without the
effective consent of said owner, in that the consent was induced by
deception, to-wit: said defendant created and cenfirmed, by words and
conduct, a false impression of fact, not believing it te be true, that

was likely to affect and did affect the djudgment of said owner in the

transactions; -
Vd gﬂﬂpﬂ
AGAINST THE PEACE AND DIGNITY OF THE STATE

G REPERSON CF THE GRAND JURY
No. CR- a\ﬁ}‘\ Arrest Date: 05/14/12 Agency: EDINBURG POLICE
DEPAR”MENT
By: IDA Csase No. 12-08027 Bond: § $50000.00
State of Texas vs.RODRICO MARTINEZ, JR.
Charge . THEFT 0/5200, 000
815563

FILED

AT 0 { O'CLOCK_._.Z‘:.—M
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Case No. CR-2152-12-G |
TRN 917 336 956X A001

THE STATE OF TEXAS

v. RODRIGO MARTINEZ,
JR,,

DEFENDANT

SID: TX 50065302

IN THE 370TH JUDICIAL
DISTRICT COURT OF
HIDALGO COUNTY, TEXAS

JUDGMENT OF CONVICTION BY JURY
& SENTENCE TO THE INSTITUTIONAL DIVISION OF
THE TEXAS DEPARTMENT OF CRIMINAL JUSTICE

DATE OF JUDGMENT:

Opne \G.AO\S

VISITING JUDGE PRESIDING:
ATTORNEY FOR THE STATE:

ATTORNEY FOR THE DEFENDANT:
OFFENSE CODEL:
OFFENSE:

DATE OF OFFENSE:

DEGREE OF OFFENSE.:

STATUTE FOR OFFENSE:
APPLICABLE PUNISHMENT RANGE:
(Including enhancements if any):
CHARGING INSTRUMENT:

PLEA TO OFFENSE:

JURY VERDICT FOR OFFENSE:
PUNISHMENT IMPOSED BY COURT:
PLACE OF IMPRISONMENT

FINE:

RESTITUTION:

CREDIT FOR TIME SPENT IN JAIL:
DISMISS:

CONSIDER:

PLEA TO ENHANCEMENT
PARAGRAPH(SY:

FINDING TO ENHANCEMENT:
FINDING ON DEADLY WEAPON:

COURT COSTS:

LINDA YANEZ |
WILLIAM MCPHERSON, ALEXANDRO
BENAVIDES and EFRAIN MOLINA
FERNANDO MANCIAS

23990013

THEFT OF THE VALUE OF $200,000 OR
MORE, AS CHARGED IN THE
INDICTMENT

MARCH 28, 2005 TO ON OR ABOUT
JUNE 7, 2007 .

FIRST DEGREE FELONY

31.03 (E)(7) PENAL CODE

LIFE OR 5-99 YEARS IN PRISON/MAX
$10,000 FINE

INDICTMENT or INFORMATION
NOT GUILTY

GUILTY

SEVEN (7) YEARS IMPRISONMENT
INSTITUTIONAL DIVISION OF THE
TEXAS DEPARTMENT OF CRIMINAL
JUSTICE

NONE

$410,000.00

ONE (1) DAY

NONE

NONE

NONE

NONE |
NONE

3 2& 8 {OQ

DATE SENTENCE IMPOSED:

Judgment of Cenviction by Court & Sentence, Case No. CR-2152-12-G

JUNE 16, 2013

Exhibit
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On AUGUST 11, 2014, the above numbered and entitled cause was regularly
reached and called for trial, and the State appeared by WILLIAM MCPHERSON,
ALEXANDRO BENAVIDES and EFRAIN MOLINA, and the Defendant and the
Defendant’s attorney, FERNANDO MANCIAS, were also present. Thercupon both sides
announced ready for trial, and the Defendant pleaded NOT GUILTY to the offense charged in
the indictment or information. A Jury was duly selected, impaneled and sworn. Having heard
the evidence submitted and having been duly charged by the Court, the Jury rétired to consider
their verdict. Afterward, on AUGUST 21, 2014, being brought into open court by the
proper officer, the Defendant, the Defendant’s Attorney and the State’s Attorney being present,
and being asked if the Jury had agreed upon a verdict, the Jury answered it had and returned to
the Court a verdict, which was read aloud, received by the Court, and is now entered upon the
minutes of the Court as foliows:

We, the Jury, find the Defendant RODRIGO MARTINEZ, JR., Guilty'of the offense of
THEFT OF THE VALUE OF $200,004 OR MORE as charged in the indictment,

_ Thereupon, the Defendant having previously elected to have the punishment assessed

by the Judge, the Court heard evidence related to the question of punishment, Thereafter, the
Court made a finding of NONE on the enhancement paragraph(s), if any, and assessed
punishment at SEVEN (7) YEARS in the INSTITUTIONAL DIVISION OF THE TEXAS
DEPARTMENT OF CRIMINAL JUSTICE and a Fine of NONE.

A pre-sentence investigation report WAS DONE according to Article 42.12, Sec. 9,
CCP.

And thereupon on JUNE 16, 20185, the Court then asked the Defendant whether the
Defendant had anything to say why the sentence should not be pronounced upon Defendant,
and the Defendant having answered nothing in bar thereof, the Court proceeded to pronounce
sentence upon Defendant.

It is therefore ORDERED, ADJUDGED and DECREED by the Court that the
Defendant is guilty of the offense of THEFT OF THE VALUE OF $200, 000 OR MORE,
AS CHARGED IN THE INDICTMENT, FIRST DEGREE FELONY, commﬁlted on MARCH
28, 2005 TO ON OR ABOUT JUNE 7, 2007; that the punishment is fixed at SEVEN
{7} YERRS in the INSTITUTIONAL DIVISION OF THE TEXAS DEPARTMENT OF
CRIMINAL JUSTICE and a Fine of NONE; and that the State of Texas do have and recover
of the Defendant all court costs in this prosecution expended, for which execution will issue.

It is further ORDERED by the Court that the Defendant be taken by the authorized
agent of the State of Texas or by the Sheriff of Hidalgo County, Texas, and be safely conveyed
and delivered to the Director of the Institutional Division of the Texas Department of Criminal
Justice, there to be confined in the manner and for the period aforesaid, and the Defendant is
hereby remanded to the custody of the Sheriff of Hidalgo County, Texas, until such time as the
Sheriff can obey the directions of this sentence. 1

|
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Furthermore, the following special findings or orders apply:

The Court, upon the State’s motion, DISMISSED the following count, case or
complaint: NONE.

The Court, upon the Defendant’s request and the State’s consent, CONSIDERED as an
admitted unadjudicated offense the following count, case or complaint: NONE.,

The Court finds that the sentence imposed or suspended shall run concurrent unless
otherwise specified.

The Court finds that the Defendant shall be credited with ONE (1) DAY on his
sentence for time spent in jail in this cause.

The Court finds the Defendant owes NONE for the Fine, $410,000.00 in restitution,
$ ﬁﬁﬁ 604 in courg costs. The Defendant shall make restitution, if any, within five
(5) years after the end of tﬁcm} of imprisonment imposed.

Signed on the E (;2 -.day of ( )}IM Aag , 20 \S

Judge Presiding

Receipt is hereby acknowledged on the date shown above of one copy of this Judgment

S AL S MG Rk
Detendant ~— / \/ /'

Community Supervision Offtegr
JM :

Defendant’s right thumbprint

DATE TR

RA HINOJO
Ohatric (Aerk Hidaiga GO

By,
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THE STATE OF TEXAS  §
§
COUNTY OF TRAVIS §

BEFORE ME, the undersigned authority, on this day personally appeared Judith Gres
DeBerry, Petitioner's attorney of record, who, being by me duly sworn, deposed as follows:

"My name is Judith Gres DeBerry. 1am over the age of 18 years, of sound mind, capable
of making this affidavit, and state the following:

Based upon information and belief, Rodrigo Martinez, Jr., whose Texas Bar Card Number
is 13144200, is licensed as an attorney and counselor at law in the State of Texas. Based upon
information and belief, Rodrigo Martinez, Jr., named as Respondent in the First Amended Petition
for Compulsory Discipline filed with the Board of Disciplinary Appeals is one and the same person
as the Rodrigo Martinez, Ir., who is the subject of the Judgment of Conviction by Jury and
Sentence to the Institutional Division of the Texas Department of Criminal Justice entered in Case
No. CR-2152-12-G, styled The State of Texas v. Rodrigo Martinez, Jr., Defendant, in the 370th
Judicial District Court of Hidalgo County, Texas, wherein Respondent was found guilty of Theft
of the value of $200,000 or more, a First Degree Felony, and was sentenced to seven (7) years
imprisonment in the Institutional Division of the Texas Department of Criminal Justice, ordered
to pay court costs of $228.00 and restitution in the amount of $410,000.00."

FURTHER Affiant saith not.

%Mﬂix\ fUl mi,

LI
NOTARY PUBLI THE STATE-OF TEXAS|

Giate of Texas

5z, SHELLY M. HOBUE } NOTARY PUBLIC IN A@YOR
o 5 Comm, Exp, 10-05-2018
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