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Board of Disciplinary Appeals

BEFORE THE BOARD OF DISCIPLINARY APPEALS
APPOINTED BY
THE SUPREME COURT OF TEXAS

IN THE MATTER OF §
PHIL C. NUGENT § CAUSENO. 60518
STATE BAR CARD NO. 00795934 §

PETITION FOR RECIPROCAL DISCIPLINE

TO THE BOARD OF DISCIPLINARY APPEALS:

Petitioner, the Commission for Lawyer Discipline (hereinafter called “Petitioner™), brings
this action against Respondent, Phil C. Nugent, (hereinafter called “Respondent™), showing as
follows:

1. This action is commenced by Petitioner pursuant to Part IX of the Texas Rules of
Disciplinary Procedure, Petitioner is also providing Respondent a copy of Section 7 of this Board’s
Internal Procedural Rules, relating to Reciprocal Discipline Matters.

2. Respondent is a member of the State Bar of Texas and is licensed but not currently
authorized to practice law in Texas. Respondent may be served with a true and correct copy of
this- Petition for Reciprocal Discipline at Phil C. Nugent, 816 Baronne Street, New Orleans,
Louisiana 70113.

3. On or about December 5, 2017, an Order/Per Curiam (Exhibit 1) was entered by
the Supreme Court of the State of Louisiana in a matter styled: /n Re: Phil C. Nugent, No. 2017-
B-1856, which states in pertinent part as follows:

... IT IS ORDERED that the Petition for Consent Discipline be accepted

and that Phil C. Nugent, Louisiana Bar Roll number 20038, be suspended from the
practice of law for a period of eighteen months...
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4, In the Order/Per Curiam, it was established that Respondent filed two judicial
complaints against a judge, as well as a petition for damages against the judge and Respondent's
former wife, and that none of these filings had a factual basis. Following the filing of formal
charges, Respondent and the ODC submitted a joint petition for consent discipline in which
Respondent conditionally acknowledged that his conduct violated the following Louisiana Rules

of Professional Conduct;

3.1 Bringing a meritiess claim;

8.4(a) Violating or attempting to violate the Rules of Professional Conduct;
8.4(c) Engaging in conduct involving dishonesty, deceit or misrepresentation; and
8.4(d) Engaging in conduct that is prejudicial to the administration of justice.

5. A copy of Petitioner’s Exhibit 1 is attached hereto and made a part hereof for all

intents and purposes as if the same were copied verbatim herein. Petitioner expects to introduce a
certified copy of Exhibits 1 at the time of the hearing in this case,

6. Petitioner prays that, pursuant to Rule 9.02, Texas Rules of Disciplinary Procedure,
this Board issue notice to Respondent, containing a copy of this Petition with exhibit, and an order
directing Respondent to show cause within thirty (30) days from the date of the mailing of the
notice, why the imposition of the identical discipline in this state would be unwarranted. Petitioner
further prays that upon trial of this matter that this Board enter a judgment imposing discipline
identical with that imposed by the Supreme Court of the State of Louisiana and that Petitioner have
such other and further relief to which it may be entitled.

Respectfully submitted,

Linda A, Acevedo
Chief Disciplinary Counsel
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Amanda M. Kates
Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
State Bar of Texas

P.O. Box 12487

Austin, Texas 78711
Telephone: 512.427.1350
Telecopier: 512.427.4167
Email: akates@texasbar.com

ma Wi, §
Bar Card No, 24075987
ATTORNEYS FOR PETITIONER

CERTIFICATE OF SERVICE

I certify that upon receipt of the Order to Show Cause from the Board of Disciplinary
Appeals, 1 will serve a copy of this Petition for Reciprocal Discipline and the Order to Show
Cause on Phil C. Nugent by personal service.

Phil C. Nugent
816 Baronne Street
New Orleans, Louisiana 70113
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SECTION 1: GENERAL PROVISIONS
Rule 1.01 Definitions

(a) “BODA” is the Board of Disciplinary
Appeals.

(b) “Chair” is the member elected by BODA
to serve as chair or, in the Chair’s absence,
the member elected by BODA to serve as
vice-chair.

(c) “Classification” is the determination by the
CDC under TRDP 2.10 or by BODA
under TRDP 7.08(C) whether a grievance
constitutes a “complaint” or an “inquiry.”

(d) “BODA Clerk” is the executive director of
BODA or other person appointed by
BODA to assume all duties normally
performed by the clerk of a court.

(e) “CDC” is the Chief Disciplinary Counsel
for the State Bar of Texas and his or her
assistants.

(f) “Commission” is the Commission for
Lawyer Discipline, a  permanent
committee of the State Bar of Texas.

(g) “Executive Director” is the executive

director of BODA.

(h) “Panel” is any three-member grouping of
BODA under TRDP 7.05.

(1) “Party” is a Complainant, a Respondent, or
the Commission.

(G) “TDRPC” is the Texas Disciplinary Rules
of Professional Conduct.

(k) “TRAP” is the Texas Rules of Appellate
Procedure.

(1) “TRCP” is the Texas Rules of Civil
Procedure.

“TRDP” is the Texas Rules of Disciplinary
Procedure.

(n) “TRE” is the Texas Rules of Evidence.

(m)

Rule 1.02 General Powers

Under TRDP 7.08, BODA has and may exercise all
the powers of either a trial court or an appellate
court, as the case may be, in hearing and determining

disciplinary proceedings. But TRDP 15.01 applies
to the enforcement of a judgment of BODA.

Rule 1.03 Additional Rules in Disciplinary
Matters

Except as varied by these rules and to the extent
applicable, the TRCP, TRAP, and TRE apply to all
disciplinary matters before BODA, except for
appeals from classification decisions, which are
governed by TRDP 2.10 and by Section 3 of these
rules.

Rule 1.04 Appointment of Panels

(a) BODA may consider any matter or motion
by panel, except as specified in (b). The
Chair may delegate to the Executive
Director the duty to appoint a panel for any
BODA action. Decisions are made by a
majority vote of the panel; however, any
panel member may refer a matter for
consideration by BODA sitting en banc.
Nothing in these rules gives a party the
right to be heard by BODA sitting en banc.

(b) Any disciplinary matter naming a BODA
member as Respondent must be
considered by BODA sitting en banc. A
disciplinary matter naming a BODA staff
member as Respondent need not be heard
en banc.

Rule 1.05 Filing of Pleadings, Motions, and
Other Papers

(a) Electronic Filing. All documents must be
filed electronically. Unrepresented persons
or those without the means to file
electronically may electronically file
documents, but it is not required.

(1) Email Address. The email address
of an attorney or an unrepresented
party who electronically files a
document must be included on the
document.

(2) Timely Filing. Documents are filed
electronically by emailing the
document to the BODA Clerk at the
email address designated by BODA
for that purpose. A document filed by
email will be considered filed the day
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that the email is sent. The date sent is
the date shown for the message in the
inbox of the email account
designated for receiving filings. If a
document is sent after 5:00 p.m. or on
a weekend or holiday officially
observed by the State of Texas, it is
considered filed the next business
day.

(3) It is the responsibility of the party
filing a document by email to obtain
the correct email address for BODA
and to confirm that the document was
received by BODA in legible form.
Any document that is illegible or that
cannot be opened as part of an email
attachment will not be considered
filed. If a document is untimely due
to a technical failure or a system
outage, the filing party may seek
appropriate relief from BODA.

(4) Exceptions.

(i) An appeal to BODA of a
decision by the CDC to classify
a grievance as an inquiry is not
required to be filed
electronically.

(i) The following documents must
not be filed electronically:

a) documents that are filed
under seal or subject to a
pending motion to seal; and

b) documents to which access is
otherwise restricted by court
order.

(iii) For good cause, BODA may
permit a party to file other
documents in paper form in a
particular case.

(5) Format. An electronically filed
document must:

(i) Dbe in text-searchable portable
document format (PDF);

(ii) be directly converted to PDF
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rather than scanned, if possible;
and

(iii) not be locked.

(b) A paper will not be deemed filed if'it is sent
to an individual BODA member or to
another address other than the address
designated by BODA under Rule
1.05(a)(2).

(c) Signing. Each brief, motion, or other paper
filed must be signed by at least one
attorney for the party or by the party pro se
and must give the State Bar of Texas card
number, mailing address, telephone
number, email address, and fax number, if
any, of each attorney whose name is signed
or of the party (if applicable). A document
is considered signed if the document
includes:

(1) an“/s/” and name typed in the space
where the signature would otherwise
appear, unless the document is
notarized or sworn; or

(2) an electronic image or scanned
image of the signature.

(d) Paper Copies. Unless required by BODA,
a party need not file a paper copy of an
electronically filed document.

(e) Service. Copies of all documents filed by
any party other than the record filed by the
evidentiary panel clerk or the court
reporter must, at or before the time of
filing, be served on all other parties as
required and authorized by the TRAP.

Rule 1.06 Service of Petition

In any disciplinary proceeding before BODA
initiated by service of a petition on the Respondent,
the petition must be served by personal service; by
certified mail with return receipt requested; or, if
permitted by BODA, in any other manner that is
authorized by the TRCP and reasonably calculated
under all the -circumstances to apprise the
Respondent of the proceeding and to give him or her
reasonable time to appear and answer. To establish



service by certified mail, the return receipt must
contain the Respondent’s signature.

Rule 1.07 Hearing Setting and Notice

(a)

(b)

©

(d)

Original Petitions. In any kind of case
initiated by the CDC'’s filing a petition or
motion with BODA, the CDC may contact
the BODA Clerk for the next regularly
available hearing date before filing the
original petition. If a hearing is set before
the petition is filed, the petition must state
the date, time, and place of the hearing.
Except in the case of a petition to revoke
probation under TRDP 2.23, the hearing
date must be at least 30 days from the date
that the petition is served on the
Respondent.

Expedited Settings. If a party desires a
hearing on a matter on a date earlier than
the next regularly available BODA hearing
date, the party may request an expedited
setting in a written motion setting out the
reasons for the request. Unless the parties
agree otherwise, and except in the case of
a petition to revoke probation under TRDP
2.23, the expedited hearing setting must be
at least 30 days from the date of service of
the petition, motion, or other pleading.
BODA has the sole discretion to grant or
deny a request for an expedited hearing
date.

Setting Notices. BODA must notify the
parties of any hearing date that is not
noticed in an original petition or motion.

Announcement Docket. Attorneys and
parties appearing before BODA must
confirm their presence and present any
questions regarding procedure to the
BODA Clerk in the courtroom
immediately prior to the time docket call is
scheduled to begin. Each party with a
matter on the docket must appear at the
docket call to give an announcement of
readiness, to give a time estimate for the
hearing, and to present any preliminary
motions or matters. Immediately following
the docket call, the Chair will set and
announce the order of cases to be heard.

Rule 1.08 Time to Answer

The Respondent may file an answer at any time,
except where expressly provided otherwise by these
rules or the TRDP, or when an answer date has been
set by prior order of BODA. BODA may, but is not
required to, consider an answer filed the day of the
hearing.

Rule 1.09 Pretrial Procedure
(a) Motions.

(1) Generally. To request an order or
other relief, a party must file a motion
supported by sufficient cause with
proof of service on all other parties.
The motion must state with
particularity the grounds on which it
is based and set forth the relief
sought. All supporting briefs,
affidavits, or other documents must
be served and filed with the motion.
A party may file a response to a
motion at any time before BODA
rules on the motion or by any
deadline set by BODA. Unless
otherwise required by these rules or
the TRDP, the form of a motion must
comply with the TRCP or the TRAP.

(2) For Extension of Time. All motions
for extension of time in any matter
before BODA must be in writing,
comply with (a)(1), and specify the
following:

(1) if applicable, the date of notice
of decision of the evidentiary
panel, together with the number
and style of the case;

(i) if an appeal has been perfected,
the date when the appeal was
perfected;

(iii) the original deadline for filing
the item in question;

(iv) the length of time requested for
the extension;

(v) the number of extensions of time
that have been  granted
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(b)

©

(d)

previously regarding the item in
question; and

(vi) the facts relied on to reasonably
explain the need for an

extension.

Pretrial Scheduling Conference. Any
party may request a pretrial scheduling
conference, or BODA on its own motion

may require a pretrial scheduling
conference.
Trial Briefs. In any disciplinary

proceeding before BODA, except with
leave, all trial briefs and memoranda must
be filed with the BODA Clerk no later than
ten days before the day of the hearing.

Hearing Exhibits, Witness Lists, and
Exhibits Tendered for Argument. A
party may file a witness list, exhibit, or any
other document to be used at a hearing or
oral argument before the hearing or
argument. A party must bring to the
hearing an original and 12 copies of any
document that was not filed at least one
business day before the hearing. The
original and copies must be:

(1) marked;

(2) indexed with the title or description
of the item offered as an exhibit; and

(3) if voluminous, bound to lie flat when
open and tabbed in accordance with
the index.

All documents must be marked and provided to
the opposing party before the hearing or argument

begins.

Rule 1.10 Decisions

(a)

(b)

Notice of Decisions. The BODA Clerk
must give notice of all decisions and
opinions to the parties or their attorneys of
record.

Publication of Decisions. BODA must
report judgments or orders of public
discipline:

(1) asrequired by the TRDP; and
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(2) on its website for a period of at least
ten years following the date of the
disciplinary judgment or order.

Abstracts of Classification Appeals.
BODA may, in its discretion, prepare an
abstract of a classification appeal for a
public reporting service.

Rule 1.11 Board of Disciplinary Appeals
Opinions

(@

(b)

©

BODA may render judgment in any
disciplinary matter with or without written
opinion. In accordance with TRDP 6.06,
all written opinions of BODA are open to
the public and must be made available to
the public reporting services, print or
electronic, for publishing. A majority of
the members who participate in
considering the disciplinary matter must
determine if an opinion will be written.
The names of the participating members
must be noted on all written opinions of
BODA.

Only a BODA member who participated in
the decision of a disciplinary matter may
file or join in a written opinion concurring
in or dissenting from the judgment of
BODA. For purposes of this rule, in
hearings in which evidence is taken, no
member may participate in the decision
unless that member was present at the
hearing. In all other proceedings, no
member may participate unless that
member has reviewed the record. Any
member of BODA may file a written
opinion in connection with the denial of a
hearing or rehearing en banc.

A BODA determination in an appeal from
a grievance classification decision under
TRDP 2.10 is not a judgment for purposes
of this rule and may be issued without a
written opinion.



Rule 1.12 BODA Work Product and Drafts

A document or record of any nature—regardless
of its form, characteristics, or means of
transmission—that is created or produced in
connection with or related to BODA’s
adjudicative decision-making process is not
subject to disclosure or discovery. This includes
documents prepared by any BODA member,
BODA staff, or any other person acting on behalf
of or at the direction of BODA.

Rule 1.13 Record Retention

Records of appeals from classification decisions
must be retained by the BODA Clerk for a period of
at least three years from the date of disposition.
Records of other disciplinary matters must be
retained for a period of at least five years from the
date of final judgment, or for at least one year after
the date a suspension or disbarment ends, whichever
is later. For purposes of this rule, a record is any
document, paper, letter, map, book, tape,
photograph, film, recording, or other material filed
with BODA, regardless of its form, characteristics,
or means of transmission.

Rule 1.14 Costs of Reproduction of Records

The BODA Clerk may charge a reasonable amount
for the reproduction of nonconfidential records filed
with BODA. The fee must be paid in advance to the
BODA Clerk.

Rule 1.15 Publication of These Rules

These rules will be published as part of the TDRPC
and TRDP.

SECTION 2: ETHICAL CONSIDERATIONS

Rule 2.01 Representing or Counseling
Parties in Disciplinary Matters and Legal
Malpractice Cases

(a) A current member of BODA must not
represent a party or testify voluntarily in a
disciplinary action or proceeding. Any
BODA member who is subpoenaed or
otherwise compelled to appear at a

disciplinary  action or proceeding,
including at a deposition, must promptly
notify the BODA Chair.

(b) A current BODA member must not serve
as an expert witness on the TDRPC.

(¢) A BODA member may represent a party in
a legal malpractice case, provided that he
or she is later recused in accordance with
these rules from any proceeding before
BODA arising out of the same facts.

Rule 2.02 Confidentiality

(a) BODA deliberations are confidential, must
not be disclosed by BODA members or
staff, and are not subject to disclosure or

discovery.
(b) Classification appeals, appeals from
evidentiary  judgments of  private

reprimand, appeals from an evidentiary
judgment dismissing a case, interlocutory
appeals or any interim proceedings from
an ongoing evidentiary case, and disability
cases are confidential under the TRDP.
BODA must maintain all records
associated with these cases as confidential,
subject to disclosure only as provided in
the TRDP and these rules.

(¢c) If a member of BODA is subpoenaed or
otherwise compelled by law to testify in
any proceeding, the member must not
disclose a matter that was discussed in
conference in connection with a
disciplinary case unless the member is
required to do so by a court of competent
jurisdiction.

Rule 2.03 Disqualification and Recusal of
BODA Members

(@) BODA members are subject to
disqualification and recusal as provided in
TRCP 18b.

(b) BODA members may, in addition to
recusals under (a), voluntarily recuse
themselves from any discussion and voting
for any reason. The reasons that a BODA
member is recused from a case are not
subject to discovery.

(c) These rules do not disqualify a lawyer who
is a member of, or associated with, the law
firm of a BODA member from serving on
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a grievance committee or representing a
party in a disciplinary proceeding or legal
malpractice case. But a BODA member
must recuse him- or herself from any
matter in which a lawyer who is a member
of, or associated with, the BODA
member’s firm is a party or represents a

party.

SECTION 3: CLASSIFICATION APPEALS
Rule 3.01 Notice of Right to Appeal

(@)

(b)

If a grievance filed by the Complainant
under TRDP 2.10 is classified as an
inquiry, the CDC must notify the
Complainant of his or her right to appeal as
set out in TRDP 2.10 or another applicable
rule.

To facilitate the potential filing of an
appeal of a grievance classified as an
inquiry, the CDC must send the
Complainant an appeal notice form,
approved by BODA, with the
classification disposition. The form must
include the docket number of the matter;
the deadline for appealing; and
information for mailing, faxing, or
emailing the appeal notice form to BODA.
The appeal notice form must be available
in English and Spanish.

Rule 3.02 Record on Appeal

BODA must only consider documents that were
filed with the CDC prior to the classification

decision. When a notice of appeal

from a

classification decision has been filed, the CDC must
forward to BODA a copy of the grievance and all
supporting documentation. If the appeal challenges
the classification of an amended grievance, the CDC
must also send BODA a copy of the initial
grievance, unless it has been destroyed.

SECTION 4: APPEALS FROM
EVIDENTIARY PANEL HEARINGS

Rule 4.01 Perfecting Appeal

(@)

Appellate Timetable. The date that the
evidentiary judgment is signed starts the
appellate timetable under this section. To
make TRDP 2.21 consistent with this
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(b)

©

(d)

requirement, the date that the judgment is
signed is the “date of notice” under Rule
2.21.

Notification of the Evidentiary
Judgment. The clerk of the evidentiary
panel must notify the parties of the
judgment as set out in TRDP 2.21.

(1) The evidentiary panel clerk must
notify the Commission and the
Respondent in writing of the
judgment. The notice must contain a
clear statement that any appeal of the
judgment must be filed with BODA
within 30 days of the date that the
judgment was signed. The notice
must include a copy of the judgment
rendered.

(2) The evidentiary panel clerk must
notify the Complainant that a
judgment has been rendered and
provide a copy of the judgment,
unless the evidentiary panel
dismissed the case or imposed a
private reprimand. In the case of a
dismissal or private reprimand, the
evidentiary panel clerk must notify
the Complainant of the decision and
that the contents of the judgment are
confidential. Under TRDP 2.16, no
additional information regarding the
contents of a judgment of dismissal
or private reprimand may be
disclosed to the Complainant.

Filing Notice of Appeal. An appeal is
perfected when a written notice of appeal
is filed with BODA. If a notice of appeal
and any other accompanying documents
are mistakenly filed with the evidentiary
panel clerk, the notice is deemed to have
been filed the same day with BODA, and
the evidentiary panel clerk must
immediately send the BODA Clerk a copy
of the notice and any accompanying
documents.

Time to File. In accordance with TRDP
2.24, the notice of appeal must be filed
within 30 days after the date the judgment



(©

is signed. In the event a motion for new
trial or motion to modify the judgment is
timely filed with the evidentiary panel, the
notice of appeal must be filed with BODA
within 90 days from the date the judgment
is signed.

Extension of Time. A motion for an
extension of time to file the notice of
appeal must be filed no later than 15 days
after the last day allowed for filing the
notice of appeal. The motion must comply
with Rule 1.09.

Rule 4.02 Record on Appeal

(@)

(b)

©

Contents. The record on appeal consists of
the evidentiary panel clerk’s record and,
where necessary to the appeal, a reporter’s
record of the evidentiary panel hearing.

Stipulation as to Record. The parties may
designate parts of the clerk’s record and the
reporter’s record to be included in the
record on appeal by written stipulation
filed with the clerk of the evidentiary
panel.

Responsibility for Filing Record.
(1) Clerk’s Record.

(i) After receiving notice that an
appeal has been filed, the clerk
of the evidentiary panel is
responsible ~ for  preparing,
certifying, and timely filing the
clerk’s record.

(i) Unless the parties stipulate
otherwise, the clerk’s record on
appeal must contain the items
listed in TRAP 34.5(a) and any
other paper on file with the
evidentiary panel, including the
election letter, all pleadings on
which the hearing was held, the
docket sheet, the evidentiary
panel’s charge, any findings of
fact and conclusions of law, all
other pleadings, the judgment or
other orders appealed from, the
notice of decision sent to each

party, any post submission
pleadings and briefs, and the
notice of appeal.

(iii) If the clerk of the evidentiary
panel is unable for any reason to
prepare and transmit the clerk’s
record by the due date, he or she
must promptly notify BODA
and the parties, explain why the
clerk’s record cannot be timely
filed, and give the date by which
he or she expects the clerk’s
record to be filed.

(2) Reporter’s Record.

(1) The court reporter for the
evidentiary panel is responsible
for timely filing the reporter’s
record if:

a) a notice of appeal has been
filed;

b) a party has requested that all
or part of the reporter’s
record be prepared; and

c) the party requesting all or part
of the reporter’s record has
paid the reporter’s fee or has

made satisfactory
arrangements ~ with  the
reporter.

(i) Ifthe court reporter is unable for
any reason to prepare and
transmit the reporter’s record by
the due date, he or she must
promptly notify BODA and the
parties, explain the reasons why
the reporter’s record cannot be
timely filed, and give the date by
which he or she expects the
reporter’s record to be filed.

(d) Preparation of Clerk’s Record.

(1) To prepare the clerk’s record, the
evidentiary panel clerk must:

documents

(1) gather the
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designated by the parties’
written stipulation or, if no

stipulation was filed, the
documents  required under
() (D))

(i) start each document on a new
page;

(iii) include the date of filing on each
document;

(iv) arrange the documents in
chronological order, either by
the date of filing or the date of
occurrence;

(v) number the pages of the clerk’s
record in the manner required by

(d)2);

(vi) prepare and include, after the
front cover of the clerk’s record,
a detailed table of contents that
complies with (d)(3); and

(vii) certify the clerk’s record.

The clerk must start the page
numbering on the front cover of the
first volume of the clerk’s record and
continue to number all pages
consecutively—including the front
and back covers, tables of contents,
certification page, and separator
pages, if any—until the final page of
the clerk’s record, without regard for
the number of volumes in the clerk’s
record, and place each page number
at the bottom of each page.

The table of contents must:

(1) identify each document in the
entire record (including sealed
documents); the date each
document was filed; and, except
for sealed documents, the page
on which each document
begins;

(i) be double-spaced;

(iii) conform to the order in which

documents appear in the clerk’s
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record, rather  than in

alphabetical order;

(iv) contain bookmarks linking each
description in the table of
contents (except for descriptions
of sealed documents) to the page
on which the document begins;

and

(v) ifthe record consists of multiple
volumes, indicate the page on
which each volume begins.

Electronic Filing of the Clerk’s Record.
The evidentiary panel clerk must file the
record electronically. When filing a clerk’s
record in electronic form, the evidentiary
panel clerk must:

(M

@

(€)

4)

file each computer file in text-
searchable  Portable = Document
Format (PDF);

create electronic bookmarks to mark
the first page of each document in the
clerk’s record;

limit the size of each computer file to
100 MB or less, if possible; and

directly convert, rather than scan, the
record to PDF, if possible.

Preparation of the Reporter’s Record.

()

@

The appellant, at or before the time
prescribed for perfecting the appeal,
must make a written request for the
reporter’s record to the court reporter
for the evidentiary panel. The request
must designate the portion of the
evidence and other proceedings to be
included. A copy of the request must
be filed with the evidentiary panel
and BODA and must be served on
the appellee. The reporter’s record
must be certified by the court
reporter for the evidentiary panel.

The court reporter or recorder must
prepare and file the reporter’s record
in accordance with TRAP 34.6 and
35 and the Uniform Format Manual



(@

(h)

@

for Texas Reporters’ Records.

(3) The court reporter or recorder must
file the reporter’s record in an
electronic format by emailing the
document to the email address

designated by BODA for that
purpose.

The court reporter or recorder must
include either a scanned image of any
required signature or “/s/” and name
typed in the space where the
signature would otherwise appear.

(4)

(5) A court reporter or recorder must not
lock any document that is part of the

record.

(6) In exhibit volumes, the court reporter
or recorder must create bookmarks to
mark the first page of each exhibit

document.

Other Requests. At any time before the
clerk’s record is prepared, or within ten
days after service of a copy of appellant’s
request for the reporter’s record, any party
may file a written designation requesting
that additional exhibits and portions of
testimony be included in the record. The
request must be filed with the evidentiary
panel and BODA and must be served on
the other party.

Inaccuracies or Defects. If the clerk’s
record is found to be defective or
inaccurate, the BODA Clerk must inform
the clerk of the evidentiary panel of the
defect or inaccuracy and instruct the clerk
to make the correction. Any inaccuracies
in the reporter’s record may be corrected
by agreement of the parties without the
court reporter’s recertification. Any
dispute regarding the reporter’s record that
the parties are unable to resolve by
agreement must be resolved by the
evidentiary panel.

Appeal from Private Reprimand. Under
TRDP 2.16, in an appeal from a judgment
of private reprimand, BODA must mark
the record as confidential, remove the

attorney’s name from the case style, and
take any other steps necessary to preserve
the confidentiality of the private
reprimand.

Rule 4.03 Time to File Record

(@

(b)

Timetable. The clerk’s record and
reporter’s record must be filed within 60
days after the date the judgment is signed.
If a motion for new trial or motion to
modify the judgment is filed with the
evidentiary panel, the clerk’s record and
the reporter’s record must be filed within
120 days from the date the original
judgment is signed, unless a modified
judgment is signed, in which case the
clerk’s record and the reporter’s record
must be filed within 60 days of the signing
of the modified judgment. Failure to file
either the clerk’s record or the reporter’s
record on time does not affect BODA’s
jurisdiction, but may result in BODA’s
exercising its discretion to dismiss the
appeal, affirm the judgment appealed
from, disregard materials filed late, or
apply presumptions against the appellant.

If No Record Filed.

(1) If the clerk’s record or reporter’s
record has not been timely filed, the
BODA Clerk must send notice to the
party responsible for filing it, stating
that the record is late and requesting
that the record be filed within 30
days. The BODA Clerk must send a
copy of this notice to all the parties
and the clerk of the evidentiary panel.

(2) Ifno reporter’s record is filed due to
appellant’s fault, and if the clerk’s
record has been filed, BODA may,
after first giving the appellant notice
and a reasonable opportunity to cure,
consider and decide those issues or
points that do not require a reporter’s
record for a decision. BODA may do
this if no reporter’s record has been
filed because:

(1) the appellant failed to request a
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(d)

reporter’s record; or

(i) the appellant failed to pay or
make arrangements to pay the
reporter’s fee to prepare the
reporter’s record, and the
appellant is not entitled to
proceed without payment of
costs.

Extension of Time to File the Reporter’s
Record. When an extension of time is
requested for filing the reporter’s record,
the facts relied on to reasonably explain the
need for an extension must be supported by
an affidavit of the court reporter. The
affidavit must include the court reporter’s
estimate of the earliest date when the
reporter’s record will be available for
filing.

Supplemental Record. If anything
material to either party is omitted from the
clerk’s record or reporter’s record, BODA
may, on written motion of a party or on its
own motion, direct a supplemental record
to be certified and transmitted by the clerk
for the evidentiary panel or the court
reporter for the evidentiary panel.

Rule 4.04 Copies of the Record

The record may not be withdrawn from the custody
of'the BODA Clerk. Any party may obtain a copy of
the record or any designated part thereof by making
a written request to the BODA Clerk and paying any
charges for reproduction in advance.

Rule 4.05 Requisites of Briefs

(a)

(b)

©

Appellant’s Filing Date. Appellant’s
brief must be filed within 30 days after the
clerk’s record or the reporter’s record is
filed, whichever is later.

Appellee’s Filing Date. Appellee’s brief
must be filed within 30 days after the
appellant’s brief is filed.

Contents. Briefs must contain:

(1) a complete list of the names and
addresses of all parties to the final
decision and their counsel,
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(d)

(2) a table of contents indicating the
subject matter of each issue or point,
or group of issues or points, with
page references where the discussion
of each point relied on may be found,;

(3) an index of authorities arranged
alphabetically and indicating the
pages where the authorities are cited;

(4) a statement of the case containing a
brief general statement of the nature
of the cause or offense and the result;

(5) astatement, without argument, of the
basis of BODA’s jurisdiction;

(6) a statement of the issues presented
for review or points of error on which
the appeal is predicated,

(7) a statement of facts that is without
argument, is supported by record
references, and details the facts
relating to the issues or points relied
on in the appeal,;

(8) the argument and authorities;
(9) conclusion and prayer for relief;
(10) a certificate of service; and

(11) an appendix of record excerpts
pertinent to the issues presented for
review.

Length of Briefs; Contents Included and
Excluded. In calculating the length of a
document, every word and every part of
the document, including headings,
footnotes, and quotations, must be counted
except the following: caption, identity of
the parties and counsel, statement
regarding oral argument, table of contents,
index of authorities, statement of the case,
statement of issues presented, statement of
the jurisdiction, signature, proof of service,
certificate of compliance, and appendix.
Briefs must not exceed 15,000 words if
computer-generated, and 50 pages if not,
except on leave of BODA. A reply brief
must not exceed 7,500 words if computer-
generated, and 25 pages if not, except on



(e)

®

leave of BODA. A computer-generated
document must include a certificate by
counsel or the unrepresented party stating
the number of words in the document. The
person who signs the certification may rely
on the word count of the computer
program used to prepare the document.

Amendment or  Supplementation.
BODA has discretion to grant leave to
amend or supplement briefs.

Failure of the Appellant to File a Brief.
If the appellant fails to timely file a brief,
BODA may:

(1) dismiss the appeal for want of
prosecution, unless the appellant
reasonably explains the failure, and
the appellee is not significantly
injured by the appellant’s failure to
timely file a brief;

(2) decline to dismiss the appeal and
make further orders within its
discretion as it considers proper; or

(3) if an appellee’s brief is filed, regard
that brief as correctly presenting the
case and affirm the evidentiary
panel’s judgment on that brief
without examining the record.

Rule 4.06 Oral Argument

(@)

(b)

Request. A party desiring oral argument
must note the request on the front cover of
the party’s brief. A party’s failure to timely
request oral argument waives the party’s
right to argue. A party who has requested
argument may later withdraw the request.
But even if a party has waived oral
argument, BODA may direct the party to
appear and argue. If oral argument is
granted, the clerk will notify the parties of
the time and place for submission.

Right to Oral Argument. A party who
has filed a brief and who has timely
requested oral argument may argue the
case to BODA unless BODA, after
examining the briefs, decides that oral

©

argument is unnecessary for any of the
following reasons:

(1) the appeal is frivolous;

(2) the dispositive issue or issues have
been authoritatively decided;

(3) the facts and legal arguments are
adequately presented in the briefs
and record; or

(4) the decisional process would not be
significantly aided by oral argument.

Time Allowed. Each party will have 20
minutes to argue. BODA may, on the
request of a party or on its own, extend or
shorten the time allowed for oral argument.
The appellant may reserve a portion of his
or her allotted time for rebuttal.

Rule 4.07 Decision and Judgment

(@)

(b)

Decision. BODA may do any of the
following;:

(1) affirmin whole or in part the decision
of the evidentiary panel;

(2) modify the panel’s findings and
affirm the findings as modified;

(3) reverse in whole or in part the panel’s
findings and render the decision that
the panel should have rendered; or

(4) reverse the panel’s findings and
remand the cause for further
proceedings to be conducted by:

(i) the panel that entered the
findings; or

(i) a statewide grievance
committee panel appointed by
BODA and composed of
members selected from the state
bar districts other than the
district from which the appeal
was taken.

Mandate. In every appeal, the BODA
Clerk must issue a mandate in accordance
with BODA’s judgment and send it to the
evidentiary panel and to all the parties.

BODA Internal Procedural Rules | 11



Rule 4.08 Appointment of Statewide

Grievance Committee

If BODA remands a cause for further proceedings
before a statewide grievance committee, the BODA
Chair will appoint the statewide grievance
committee in accordance with TRDP 2.27. The
committee must consist of six members: four
attorney members and two public members
randomly selected from the current pool of
grievance committee members. Two alternates,
consisting of one attorney and one public member,
must also be selected. BODA will appoint the initial
chair who will serve until the members of the
statewide grievance committee elect a chair of the
committee at the first meeting. The BODA Clerk
will notify the Respondent and the CDC that a
committee has been appointed.

Rule 4.09 Involuntary Dismissal

Under the following circumstances and on any
party’s motion or on its own initiative after giving at
least ten days’ notice to all parties, BODA may
dismiss the appeal or affirm the appealed judgment
or order. Dismissal or affirmance may occur if the
appeal is subject to dismissal:

(a) for want of jurisdiction;
(b) for want of prosecution; or

(c) Dbecause the appellant has failed to comply
with a requirement of these rules, a court
order, or a notice from the clerk requiring
a response or other action within a
specified time.

SECTION 5: PETITIONS TO REVOKE
PROBATION

Rule 5.01 Initiation and Service

(a) Before filing a motion to revoke the
probation of an attorney who has been
sanctioned, the CDC must contact the
BODA Clerk to confirm whether the next
regularly available hearing date will
comply with the 30-day requirement of
TRDP. The Chair may designate a three-
member panel to hear the motion, if
necessary, to meet the 30-day requirement
of TRDP 2.23.
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(b) Upon filing the motion, the CDC must
serve the Respondent with the motion and
any supporting documents in accordance
with TRDP 2.23, the TRCP, and these
rules. The CDC must notify BODA of the
date that service is obtained on the
Respondent.

Rule 5.02 Hearing

Within 30 days of service of the motion on the
Respondent, BODA must docket and set the
matter for a hearing and notify the parties of the
time and place of the hearing. On a showing of
good cause by a party or on its own motion,
BODA may continue the case to a future hearing
date as circumstances require.

SECTION 6: COMPULSORY DISCIPLINE
Rule 6.01 Initiation of Proceeding

Under TRDP 8.03, the CDC must file a petition
for compulsory discipline with BODA and serve
the Respondent in accordance with the TRDP and
Rule 1.06 of these rules.

Rule 6.02 Interlocutory Suspension

(a) Interlocutory Suspension. In any
compulsory proceeding under TRDP Part
VIII in which BODA determines that the
Respondent has been convicted of an
Intentional Crime and that the criminal
conviction is on direct appeal, BODA must
suspend the Respondent’s license to
practice law by interlocutory order. In any
compulsory case in which BODA has
imposed an interlocutory order of
suspension, BODA retains jurisdiction to
render final judgment after the direct
appeal of the criminal conviction is final.
For purposes of rendering final judgment
in a compulsory discipline case, the direct
appeal of the criminal conviction is final
when the appellate court issues its
mandate.

(b) Criminal Conviction Affirmed. If the
criminal conviction made the basis of a
compulsory interlocutory suspension is
affirmed and becomes final, the CDC must



file a motion for final judgment that
complies with TRDP 8.05.

(1) If the criminal sentence is fully
probated or is an order of deferred
adjudication, the motion for final
judgment must contain notice of a
hearing date. The motion will be set
on BODA'’s next available hearing
date.

(2) 1If the criminal sentence is not fully
probated:

(i) BODA may proceed to decide
the motion without a hearing if
the attorney does not file a
verified denial within ten days
of service of the motion; or

(i)) BODA may set the motion for a
hearing on the next available
hearing date if the attorney
timely files a verified denial.

(¢) Criminal Conviction Reversed. If an
appellate court issues a mandate
reversing the criminal conviction
while a Respondent is subject to an

interlocutory ~ suspension, the
Respondent may file a motion to
terminate the interlocutory

suspension. The motion to terminate
the interlocutory suspension must
have certified copies of the decision
and mandate of the reversing court
attached. If the CDC does not file an
opposition to the termination within
ten days of being served with the
motion, BODA may proceed to
decide the motion without a hearing
or set the matter for a hearing on its
own motion. If the CDC timely
opposes the motion, BODA must set
the motion for a hearing on its next
available hearing date. An order
terminating an interlocutory order of
suspension does not automatically
reinstate a Respondent’s license.

SECTION 7: RECIPROCAL DISCIPLINE
Rule 7.01 Initiation of Proceeding

To initiate an action for reciprocal discipline under
TRDP Part IX, the CDC must file a petition with
BODA and request an Order to Show Cause. The
petition must request that the Respondent be
disciplined in Texas and have attached to it any
information concerning the disciplinary matter from
the other jurisdiction, including a certified copy of
the order or judgment rendered against the
Respondent.

Rule 7.02 Order to Show Cause

When a petition is filed, the Chair immediately
issues a show cause order and a hearing notice and
forwards them to the CDC, who must serve the order
and notice on the Respondent. The CDC must notify
BODA of the date that service is obtained.

Rule 7.03 Attorney’s Response

If the Respondent does not file an answer within
30 days of being served with the order and notice
but thereafter appears at the hearing, BODA may,
at the discretion of the Chair, receive testimony
from the Respondent relating to the merits of the
petition.

SECTION 8: DISTRICT DISABILITY
COMMITTEE HEARINGS

Rule 8.01 Appointment of District Disability
Committee

(a) If the evidentiary panel of the grievance
committee finds under TRDP 2.17(P)(2),
or the CDC reasonably believes under
TRDP 2.14(C), that a Respondent is
suffering from a disability, the rules in this
section will apply to the de novo
proceeding before the District Disability
Committee held under TRDP Part XII.

(b) Upon receiving an evidentiary panel’s
finding or the CDC’s referral that an
attorney is believed to be suffering from a
disability, the BODA Chair must appoint a
District ~ Disability =~ Committee  in
compliance with TRDP 12.02 and
designate a chair. BODA will reimburse
District Disability Committee members for
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(d)

(©

reasonable expenses directly related to
service on the District Disability
Committee. The BODA Clerk must notify
the CDC and the Respondent that a
committee has been appointed and notify
the Respondent where to locate the
procedural rules governing disability
proceedings.

A Respondent who has been notified that a
disability referral will be or has been made
to BODA may, at any time, waive in
writing the appointment of the District
Disability Committee or the hearing before
the District Disability Committee and enter
into an agreed judgment of indefinite
disability suspension, provided that the
Respondent is competent to waive the
hearing. If the Respondent is not
represented, the waiver must include a
statement affirming that the Respondent
has been advised of the right to appointed
counsel and waives that right as well.

All pleadings, motions, briefs, or other
matters to be filed with the District
Disability Committee must be filed with
the BODA Clerk.

Should any member of the District
Disability Committee become unable to
serve, the BODA Chair must appoint a
substitute member.

Rule 8.02 Petition and Answer

(@)

(b)

(©

Petition. Upon being notified that the
District Disability Committee has been
appointed by BODA, the CDC must,
within 20 days, file with the BODA Clerk
and serve on the Respondent a copy of a
petition  for  indefinite  disability
suspension. Service must comply with
Rule 1.06

Answer. The Respondent must, within 30
days after service of the petition for
indefinite disability suspension, file an
answer with the BODA Clerk and serve a
copy of the answer on the CDC.

Hearing Setting. The BODA Clerk must
set the final hearing as instructed by the
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chair of the District Disability Committee
and send notice of the hearing to the
parties.

Rule 8.03 Discovery

(@)

(b)

©

Limited Discovery. The District
Disability Committee may permit limited
discovery. The party seeking discovery
must file with the BODA Clerk a written
request that makes a clear showing of good
cause and substantial need and a proposed
order. If the District Disability Committee
authorizes discovery in a case, it must issue
a written order. The order may impose
limitations or deadlines on the discovery.

Physical or Mental Examinations. On
written motion by the Commission or on
its own motion, the District Disability
Committee may order the Respondent to
submit to a physical or mental examination
by a qualified healthcare or mental
healthcare professional. Nothing in this
rule limits the Respondent’s right to an
examination by a professional of his or her
choice in addition to any exam ordered by
the District Disability Committee.

(1) Motion. The Respondent must be
given reasonable notice of the
examination by written order
specifying the name, address, and
telephone number of the person
conducting the examination.

(2) Report. The examining professional
must file with the BODA Clerk a
detailed, written report that includes
the results of all tests performed and
the professional’s findings,
diagnoses, and conclusions. The
professional must send a copy of the
report to the CDC and the
Respondent.

Objections. A party must make any
objection to a request for discovery within
15 days of receiving the motion by filing a
written objection with the BODA Clerk.
BODA may decide any objection or
contest to a discovery motion.



Rule 8.04 Ability to Compel Attendance

The Respondent and the CDC may confront and
cross-examine witnesses at the hearing.
Compulsory process to compel the attendance of
witnesses by subpoena, enforceable by an order of
a district court of proper jurisdiction, is available
to the Respondent and the CDC as provided in
TRCP 176.

Rule 8.05 Respondent’s Right to Counsel

(a) Thenotice to the Respondent that a District
Disability Committee has been appointed
and the petition for indefinite disability
suspension must state that the Respondent
may request appointment of counsel by
BODA to represent him or her at the
disability hearing. BODA will reimburse
appointed counsel for reasonable expenses
directly related to representation of the
Respondent.

(b) To receive appointed counsel under TRDP
12.02, the Respondent must file a written
request with the BODA Clerk within 30
days of the date that Respondent is served
with the petition for indefinite disability
suspension. A late request must
demonstrate  good cause for the
Respondent’s failure to file a timely
request.

Rule 8.06 Hearing

The party seeking to establish the disability must
prove by a preponderance of the evidence that the
Respondent is suffering from a disability as defined
in the TRDP. The chair of the District Disability
Committee must admit all relevant evidence that is
necessary for a fair and complete hearing. The TRE
are advisory but not binding on the chair.

Rule 8.07 Notice of Decision

The District Disability Committee must certify its
finding regarding disability to BODA, which will
issue the final judgment in the matter.

Rule 8.08 Confidentiality

All proceedings before the District Disability
Committee and BODA, if necessary, are closed to
the public. All matters before the District

Disability Committee are confidential and are not
subject to disclosure or discovery, except as
allowed by the TRDP or as may be required in the
event of an appeal to the Supreme Court of Texas.

SECTION 9: DISABILITY
REINSTATEMENTS

Rule 9.01 Petition for Reinstatement

(a) An attorney under an indefinite disability
suspension may, at any time after he or she
has been suspended, file a verified petition
with BODA to have the suspension
terminated and to be reinstated to the
practice of law. The petitioner must serve
a copy of the petition on the CDC in the
manner required by TRDP 12.06. The
TRCP apply to a reinstatement proceeding
unless they conflict with these rules.

(b) The petition must include the information
required by TRDP 12.06. If the judgment
of disability suspension contained terms or
conditions relating to misconduct by the
petitioner prior to the suspension, the
petition must affirmatively demonstrate
that those terms have been complied with
or explain why they have not been
satisfied. The petitioner has a duty to
amend and keep current all information in
the petition until the final hearing on the
merits. Failure to do so may result in
dismissal without notice.

(c) Disability reinstatement proceedings
before BODA are not confidential;
however, BODA may make all or any part
of the record of the proceeding
confidential.

Rule 9.02 Discovery

The discovery period is 60 days from the date that
the petition for reinstatement is filed. The BODA
Clerk will set the petition for a hearing on the first
date available after the close of the discovery
period and must notify the parties of the time and
place of the hearing. BODA may continue the
hearing for good cause shown.
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Rule 9.03 Physical or Mental Examinations

(a) On written motion by the Commission or
on its own, BODA may order the petitioner
seeking reinstatement to submit to a
physical or mental examination by a
qualified healthcare or mental healthcare
professional. The petitioner must be served
with a copy of the motion and given at least
seven days to respond. BODA may hold a
hearing before ruling on the motion but is
not required to do so.

(b) The petitioner must be given reasonable
notice of the examination by written order
specifying the name, address, and
telephone number of the person
conducting the examination.

(¢) The examining professional must file a
detailed, written report that includes the
results of all tests performed and the
professional’s findings, diagnoses, and
conclusions. The professional must send a
copy of the report to the parties.

(d) If the petitioner fails to submit to an
examination as ordered, BODA may
dismiss the petition without notice.

(e) Nothing in this rule limits the petitioner’s
right to an examination by a professional
of his or her choice in addition to any exam
ordered by BODA.

Rule 9.04 Judgment

If, after hearing all the evidence, BODA
determines that the petitioner is not eligible for
reinstatement, BODA may, in its discretion, either
enter an order denying the petition or direct that
the petition be held in abeyance for a reasonable
period of time until the petitioner provides
additional proof as directed by BODA. The
judgment may include other orders necessary to
protect the public and the petitioner’s potential
clients.

16 | BODA Internal Procedural Rules

SECTION 10: APPEALS FROM BODA TO
THE SUPREME COURT OF TEXAS

Rule 10.01 Appeals to the Supreme Court

(@) A final decision by BODA, except a
determination that a statement constitutes
an inquiry or a complaint under TRDP
2.10, may be appealed to the Supreme
Court of Texas. The clerk of the Supreme
Court of Texas must docket an appeal from
a decision by BODA in the same manner
as a petition for review without fee.

(b) The appealing party must file the notice of
appeal directly with the clerk of the
Supreme Court of Texas within 14 days of
receiving notice of a final determination by
BODA. The record must be filed within 60
days after BODA’s determination. The
appealing party’s brief is due 30 days after
the record is filed, and the responding
party’s brief is due 30 days thereafter. The
BODA Clerk must send the parties a notice
of BODA's final decision that includes the
information in this paragraph.

(c) An appeal to the Supreme Court is
governed by TRDP 7.11 and the TRAP.
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SUPREME COURT OF LOUISIANA
NO. 2017-B-1856
IN RE: PHIL C. NUGENT

DEC 05 2017
ATTORNLEY DISCIPLINARY PROCEEDINGS

U&[‘\PPER CURIAM

The Office of Disciplinary Counsel (*QDC”) commenced an investigation
into allegations that respondent filed two judicial complaints against a judge, as well
as a petition for damages against the judge and respondent’s former wife, and that
none of these filings had a factual basis. Following the filing of formal charges,
respondent and the ODC submitted a joint petition for consent discipline in which
respondent admitted that his conduct violated Rules 3.1, 8.4(a), 8.4(c), and 8.4(d) of
the Rules of Professional Conduct. Having reviewed the petition,

IT IS ORDERED that the Petition for Consent Discipline be accepted and that
Phil C. Nugent, Louisiana Bar Roll number 20038, be suspended from the practice
of law for a period of eighteen months.

IT IS FURTHER ORDERED that all costs and expenses in the matter are
assessed against respondent in sccordance with Supreme Court Rule XTX, § 10.1,
with legal interest to commence thirty days from the date of finality of this court’s

judgment until paid.




SUPREME COURT OF LOUISIANA

CONFIDENTIAL

RE: CONFIDENTIAL PARTY

. (Bar Roll No. 20038) 1 6
DUPLICATE 17 B,ﬂ .85

o |
SUPREME COURT DOCKET NO. Sl oo
el T
I .
. T . ]
- JOINT PETITION FOR CONSENT DISCIPLINE PURSUANT ~ -2 - i
TO SUPREME COURT RULE XIX § 20 R
i Llope

Now into these proceedings comes the Office of Diséiplinary Counsel appearing
herein by undersigned Chicf Disciplinary Counsel, and the Respondent Phil C. Nugent
appearing in proper person, who pursuant to Supreme Court Rule X1X, Section 20 file this
Joint Petition for Discipline by Consent on the following basis, to wit:

I
_ [
The Respondent is Phil C. Nugent (bar #20038), a Louisiana licensed attorney born
{
|
February 7, 1963 and admitted to the practice of law in Louisiana on April 2, 199¢ afier

graduating from Tulane University School of Law. Respondent also reports that he is

licensed in the state of Texas effective July 10, 1996, Respondcn:t was rendered ineligible

io practice law in Louisiana as of September.9, 2016 for failure to file his registration
statement, pay bar dues and disciplinary asscasment, and file his lrust account registration

¢

statement. Ile was also rendered ineligible effective June 1, 20:'.17 for fnilure to comply
with his mandaiory continuing education obligations. 1
"

Formal Charges have been filed and are currently pendin Q against the Respondent,

a copy of which (including a first supplemental and amending fc:;rmal charge) is attached

to this petition as Exhibit A.

1.

The Respondent conditionally acknowledges that he has violated the following

Rules of Professional Conduct:

Rule 3.1 —Bringing a meritless claim

mpujr BY: .



Rule 8.4(c) - Engaging in conduct involving dishonesty, deceit or
misrepresentation

Rule 8.4(d) — Engaging in conduct that is prejudicial 1o the administration of
justice

Rule 8.4{a) — Violale or nliempt to violate the Rules of Profcssional Conduct

Respondent conditionally acknowledges these rule violations in exchange for a
stipulnted form of discipline, to wit: a suspension for the practice of law for a period of
cighteen (18) months, a sanction to which he conscnts.

Iv.

Respondent acknowledges that his consent is (recly and voluntarily rendered,; hc is
not being subjected to coercion or duress; he is fully aware of the implications of submitting
thiz consent discipline; and that he knows that if the formal charges were prosceuted that
he could not successfully defend against them.

V.
Respondent wishes to offer his apologies to this Court, and to the members of the

bar for his conduct, and by this petition for consent demonstrate his remorse.

‘Wherefore the parties pray that this Jeint Petition for Discipline by Consent be filed
with this Honorable Courl pursuant 1o Rule XIX, Section 20; then after consideration of
game that the Respondent be suspended from the practice of law for & period of cighteen
{18) months. The Respondent should be cast for all costs associated with these
proceedings.

Respectfully submitie

U

Phil C. Nugent {#ZDOV

" Respondent
12625 Memorial Dr., Apt. 147
Houston, TX 77024

-and-

/
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erles B. Plattsmler (#11021)
Office of Disciplinary Counsel
Chief Disciplinary Counsel
4000 8. Sherwood Forest Blvd, Ste. 607
Baton Rouge, LA 70816
Phone: (225) 253-3900



Loumana Attorne)r Disciplinary Board
Filed:

4/12/2017 By Mildred B. Williama

17-DB-013 :

LOUISIANA ATTORNEY DISCIPLINARY BOARD

IN RE: PHIL C. NUGENT
(Bar Roll No.: 20038)

DOCKET NO.:

FORMAL CHARGES

NOW. INTO THESE PROCEEDINGS comes the Office of Disciplinary Counsel
through undermgned Chief Disciplinary Counsel who alleges that the Respondent has
engaged in professional misconduct warranting the nnposmon of dlsmplme on the
following basis, to wit:

L

The Respondent is Phil C. Nugent (Bar No. 20038), a Louisiana licensed attorney
born February 7, 1963 ‘and admit‘eed to the practice of law in the State of Louisiana on April
2, 1990 after graduat'mg' from Tulane University School of Law. Respondent is aiso
licensed in the State of Texas effective July 10, 1996. The Respondent was previlously
suspended form the practice ef law in Louisiana for a period of one year and one day with
all but ninety days deferred subject to a two-year period'of unsupervised probatioﬁ for his
violations of Rule 8.4(b) (the commission of a criminal act), and Rule 8.4(a) (violatiné or

attempting to violate the rules of professional eonchict).




' 1.

. The Regpondent filed a judiciary complainf against a fofmcr municipal court judge
.(now a New Orlegns based attdmey) as well as a petition for damages against him alleging

| that _prior‘to an April 2013 court appearance before the municipal couft judge, that the judge
and the Resﬁondent’s then wife were having an extramarital affair that inrecluded the judgel
from taking any adjudicatory action; that in connection with a separate lawsuit filed égainst
‘the judge by the judge'"s former spouse that the judge had lied under oath and committed .
perjury when he denied having an extramarital affair with ‘?he Respondent’s ex-wife; and

| that the Respondeﬁ.t filed ajﬁdiciafy comﬁﬁssion complaint alleging that the judge was part
of a “felony conspiracy” that involved the complainant, his minute élerk, and *untold
attorneys aﬁd defendants” in a cash for dismissal scheme of criminal,chalgges and cases
pending in the judggs section over whjch‘he preside&.

| o
None of the factual allegations n}ade. by the Respondent against the judge had aﬁy
basis in fact and the Judiciary Commission ;:omplajnt lodged agamst him was dismissed.
Upon request of the former judge, ﬁe Justices of the Louisiana Supreme Cdm granted him
permission to disclose thé Judiciary Commissioﬁ coniplaint and the activities of the
Respondent Ito the ODC so that he could file a discipliﬁgry complaigt for ];1is misconduct,
The Respondent vnder oath in his swomn statement to the Office of Disciplinary

Counsel ultimately acknowledged that he Had no factual basis for the allegations contained

~ in either the judiciary commission complaint or in the petition for damages filed against

2



the judge. Based upon the inVesﬁgation conducted by the Office of D_iscipliriary Counsel it
is clear that the Respopdent’s conduct violates Rule 3.1 in bringing‘ a non-meritorio‘us‘
complaint against the_ judge with the judiciar)lf commission and in bringing a pefcition for
,damaées against him as well. The Respondent’s conduct ‘violates 3.1 (A lawyer sha]l not.
bri.ﬁg or defend a procckeding or assert or controvért an issue therein unless there is a basis
in law and fact for doing so that ié no't frivolous, which includes a good'fsi.iﬂl argument for
an extension, modification or reversal of existing law); Rule 8.4(d) (It is pr‘ofessionali- '
misconduét for a lawyer to engage in conduct’that is prejudiéiaj to the adminjsﬁétion of
justice); Rule 8.4(c) (Itls professional miéconducf for a lawyer to engage in conﬂuct
involving dishonesty; fraud, decc’;it -and misrepresentation); énd Rule 8.4(a) (It is
professional misconduct for a lawyer to violate or attempt to violate the Rules of
Profeésional Conduct, knowingly assist or induce another to do‘so, or do so thrbhgh the ’
acts of another.) |
V. |

WHEREFORE, the Office of Disciplinary Counsel prays that the Respdndént be
- served with a copy of these Formal Charges and cited to answer same within the legal
delajfs permitted by Supreme Court Rule XIX; then, after the lapse of all appropriate delays
and due proceedings had that there be a fmdipg that the Respondent has violafed the Rules .
of Professional Conduct as set forth hereinabove and that appropriate disdipline be

. imposed. Respondent should be cast for all costs associated with these proceedingé.



Respec'tﬁjlly submitted:

OFFICE OF DISCIPLINARY COUNSEL

CHARLES B. PLATTSMIER, #11021
Chief Disciplinary Counsel ’
4000 S. Sherwood Forest Blvd. — Ste. 607
Baton Rouge, LA 70816 '

Phone: (225) 293-3900

BY:

E Please serve the respondent, Phil C. Nugéﬁt at the following address:

3700 Orleans Avenue, Apt. #5431
New Orleans, LA 70119

350 E. Pecan Street
‘Ponchatoula, LA 70454

1040 N. Carrolton Avenue
New Orleans, LA 701 19

816 Baronne Street
New Orleans, LA 70113



Lovisiana Attorney Disciplinary Board
Filed:

8/4/2017 By Mildred B. ' Willlams

17-DB-013 ' .

LOUISIANA ATTORNEY DISCIPLINARY BOARD _

IN RE: PHIL. C. NUGENT

DOCKET NO.: 17-DB-013

FIRST SUPPLEN[ENTAL AND AMENDING FORMAL CHARGE

NOW: INTO THESE PROCEEDINGS comes the Ofﬁce of Disciplinary
Counsél through un&ersigned Chief Disciplinar'y Counsel who respectfully
'suppl-ements and amends the Formal Charges in these proéeedingslinlthe following
respeéts, fo wit: :

1.

By amending Paragraph II of the formal charges to read as follows:

| “II. |

The Respondent filed two judiciary complaints-agéi-nst a municipal court
judge as well as a petition for damages'against him alleging that prior to an A]Sril
2014 court appearaﬁce by the Respondeﬁt befc;ré the municipal court judge, that the
judge and the Respondent’s then wife were having an extramarital affair that
precluded the judge frofn taking any adjudicatory action; that in ponnecﬁon with a
separate lawsuit filed against the judge by the judge’s former spouse that the judge

| had lied under oath and committed perjury when he denied having an extramarital




affair with the Respondent’s ex-wife; and the Respondent filed a Jjudiciary

cominission cprnplain"c alleging that the judge was part of a “felony coﬁspiracy” that
involved the judge,r his'ﬁﬁnute clerk, and “untold attorneys and defendants” in a cash
for dismissal scheme‘ of criminal charges and cases pending in thé judges section and
over which he presided.” |
| 2.
By ame;nding parqgfaphlm of the original F ormal Charges to re-acl as follows: |
“II1.
None of the factual allegations made by the Respondent agéjnst the judge had
a.n‘y basié in fact and both Judiciary Commission cc;mplaintsl lodged against him x’;!ere
dismissed as was the civil lawsuit. Upon request of the complainant, the Justices of
- the Louisiana Supreme Court granted him.permission to disclose the Judiciary
Commission complaints and the activities of the Respondent to the _Ofﬁcé of
Diséiplinary Counsell 'so that he could file a disciplinary complaint for his
miscornduc J? | | o
3. |
Bj amending paragraph ,IV of the IFormal Charges to read as follows:
“Tv.
The Respoﬁdent | under oath in his sworn statement to the Office of

Disciplinary Counsel ultimately acknowledged that he had no factual basis for the

2



allegations contained in either of the judiciary commission complainté or in the civil -
litigation filed against the judge by the Respondeﬁt. Based upon the investigation
conducfed by the Office of Discipl_inary Counsel it is clear that the R;aspondent’s
coﬁduct violates Rule 3.1 by bringing non-meritorious complaints against the judge
with the judiciary commission and in bringing the civil action égainst him as well.
The Respogldent’s conduct violates 3.1(a) (A lawyer shall not bring or. defend a
proéeed'mg or assert or confrovert an issue therein unless there is a basis in law and
fact for doing so tﬁat is not frivolous, which includes a good‘ faith argument for an
exténs‘ion,g modification or reversal of existing law); Rule 8.2(a) (a lawyer shall not
make a statement that the lawyer knows to be false or with reckless diéregard as to
its truth or falsity concerning the qualifications or integrity of a judge, adjudicato;'y
officer or public legal officer, or of a candidate for election or appointmant to judicial
or legal office); Rule 8.4(c) (It is professional misconduct for a lawyer to engage in
conduct involving dishonesty, fraud, deceit and misrepresentation); Rule 8.4(d) (It
is professional misconduct for a lawyer to engage in conduct that is prejudicial to

fhe administration of justice); and.RuIe 8.4(a) (It is proféssional migconduct for a&
lawyer to violate or attempt to violaté the Rules of Professional Coﬁduct, Icpowﬁlgly

assist or induce another to do so, or do so through thie acts of another.)”



WIEREFORE, the Ofﬁce of Disciplinary Counsel prays that 1i'his First . |
Supplementai' and Amending betition be filed of record in these proceedings and
served upon the Respondent; then, after tﬁe lapse of all appropriate delays and due .
proceedings had that there be a finding th_af the ReSporident has 'violateci the Rules
of Professional Conduct as set forth hereinabove and that appropriate discipline be
imposed. The Respondent shouid be cast for all costs associated with these
disciplinary proéeedin’gs.

Respectfully submitted:

OFFICE OF bISCIPLINAR? COUNSEL

TSN

CHARLES B. PLATTSMIER, #11021
Chief Disciplinary Counsel

4000 S. Sherwood Forest Blvd. — Ste. 607
Baton Rouge, LA 70816 ’
Phone: (225) 293-3900 -

- BY:

. Please serve the Respondent Phﬂ C. Nugent at:

1451 Parker Street
Baton Rouge, LA 70808



 CERTIFICATE

I hereby certify that the above and foregoing has been served upon the Respondent
Phil C. Nugent at 1451 Parker Street, Baton Rouge, LA 70808 by placing a copy of same

. inthe United States Mail, postage prepaid and properly addressed on this 4th day of August
2017, ’ :

CHARLES B. PLATTSMIER




SUPREME COURT OF LOUISIANA

IN RE: CONFIDENTIAL PARTY
{Bar Roll No. 20038)

SUPREME COURT DOCKET NO.

JOINT STIPULATIONS OF FACT

Pursuant to the provisions of Supreme Court Rule XI¥X, Section 20(A) the Office of
Diseciplinary Counsel and the Respondent submit these *Stipulations of Fact’ in support of
the loint Petition for Discipline by Consent.

L

The Respondent is Phil C. Nugent (bar #20038), a Louisiana licensed attorney bom
Tebruary 7, 1963 and admitted to the practice of law in Louisiana on April 2, 1990 after
praduating from Tulane University School of Law. Respondent also reports that he is
licensed in the state of Texas effective July 10, 1996, Respondent was rendered ineligible
to practice law in Louisiana as of September 9, 2016 for failure to file his registration
statement, pay bar dues and disciplinary assessment, and file his trust account registration
statement. He was also rendered ineligible effective June 1, 2017 for failure to comply
with his mandatory continuing education obligations.

Ii.

The Respondent was married to Rachele Nugent and they had three children. By
the fall of 2012 the couple was experiencing significant marital difficulties and separated
before filing for divorce. Near August of 2012, they entered info a consent
judgment/agreement to address occupancy of the family home along with other issues.

.

The Respondent’s prior disciplinary proceedings arose out of an incident which
occurred in the late evening of December 21, 2012 when the Respondent engaged in
domestic abuse battery upon Ms. Nugent. Because he kicked in the door to the structure

causing damage, he was also charged with criminal damage to property. It is from this



incident that subsequent issues flowed and which has become the subject of the formal
charges currently pending before a hearing committee.
IV.

Criminal charges against the Respondent from the December incident were filed
January 3, 2013 and he appeared for arraignment on Janvary 4, 2013. The charges were
brought in Orleans Parish Municipal Court and were assigned to Division B where Judge
Sean Early presided. At all times relevant there were two divisions of court in Orleans
Parish Municipal Court—Division A where Judge Paul Sens presided, and Division B
where Judge Sean Early presided. The docket sheet in the criminal proceeding reflects that
multiple hearing and/or trial settings were continued repeatedly causing the matter to
stretch into 2014, The February 19, 2014 entry reflects that Respondent’s criminal trial
was set for April 23, 2014 in Division B before Judge Sean Early,

V.

Judge Early was away from the bench for a period which included the April 23™
setting for Respondent’s trial. In hig absence, Judge Shea was assigned to sit pro tcmpore;
On that day Judge Shea recused himself from Respondent’s criminal matter as he Iméw
both the Respondent and Ms. Nugent. Accordingly, the case was sent to Division A before
Judge Sens. Noting that Judge Shea"had recused himself but not Division B, Judge Sens
declined to take the matter into his division and so advised the Respondent. For his part,
Respondent wanted to have the matter continued and sent back to Division B where Judge
Early was familiar with his case. Judge Sens granted his request, without objection from
the prosecutor, and metely set the new date of May 9, 2014 for Respondent’s next court
appearance back in Division B where Judge Early presided.

VL
_ Respondent has acknowledged in his sworn stetement to ODC that he obtained
precisely what he requested and that no substantive actions on the merits were taken by

Division A and he suffered absolutely no harm of any kind by the ministerial task addressed

by Judge Sens on that date.



VIL

On May 9% the Respondent appeared back in Division B before Judge Early and
entered a ‘no contest” plea to the charge of Domestic Abuse Battery and was sentenced.
Respondent was required to attend 26 sessions on Anger Management as part of his
sentence. Upon completion of all terms of his sentence, he was permitted to have the matter
dismissed and expunged.

VHIL

0ODC’s proof would be that Judge Paul Sens and Rachele Nugent had never met one
another unti} after her divorce from the Respondent which was final on May 23, 2014, In
the weeks and months thereafter, Judge Sens and Ms. Nugent developed a social
relationship.

x.

It is clear that the Respondent held out hope that he and his former wife might
reconcile with one another. When he became aware of her relationship with Judge Sens,
however, he embarked on a course of action and conduct that has become the subject of
the pending formal charges.

X.

Respondent filed a Iawsuit against Judge Sens and Ms. Nugent for damages alleping
that Judge Sens was romantically involved with Ms. Nugent when he acted in Respondent’s
case on April 23, 2014, and further alleged that in doing so, Judge Sens had breached the
Code of Judicial Conduct

| X1,

Additionally, Respondent filed two Judiciary Complaints against Judge Sens. The
first attached a copy of the Petition for Damages against Sens and Ms. Nugent. The second
complaint alleged that Judge Sens, along with his staff and “countless other attorneys™ were
engaged in criminal conduct by accepting payments in exchange for dismissal of pending
criminal charges against their clients. Respondent issued a press release bringing the

allegntions of the damage suit to the media.



XII.

The Judiciary Commission notified Judge Sens that Respondent’s complaints had
been dismissed and the files closed. Following a hearing on Judge Sens exception of No
Cause of Action, the motion was granted and the Respondent’s petition wag dismissed.

X101,

Judge Sens filed a disciplinary complaint against the Respondent wherein he alleged
that Respondent’s lawsuit and the Judiciary complaints lodged against him were devoid of
a factual basis, and asked that the Respondent be held accountable thru the lawyer
disciplinary process. Ofnote is that Judge Sens sought and obtained permission from the
Supreme Court to disclose (what would otherwise be confidential) the Judiciary complaints
filed against him by Respondent so that the ODC could commence an investipation of the
allegations that the complaints were filed by Respondent without any truthful factual basis,
were frivolous and devoid of merit.

X1v.

The Formal Chasrges in this matter allege and Respondent has acknowledged

violations of the following Rules of Professional Conduct:

Rule3.1 —Bringing a meritless claim

Rule 8.4(c) — Engaping in conduct involving dishonest, fraud, deceitor .
misrepresentation

Rule 8.4(d) — Engaging in conduct that is prejudicial to the administration of
justice

Rule 8.4{n) — Violate or sttempt to violate the Rules of Professional Conduct
Xv.
Under the ABA Standards for Imposing Lawyer Sanctions, a violation of Rules 3.1,
Rule 8.4(d), and 8.4(a)} all reflect a violation of a duty owed to the legal system. A violation
of Rule 8.4(c) reflects a violation of a duty owed to the public.
— ‘ XVI,

The Respondent’s mental clement was “knowing” as that term is defined by the

ABA Standards for Imposing Lawyer Sanctions.



XVIL

The Respondent caused hearm to both Judge Sens and to Ms. Nugent by his actions.
Each were required to hire counsel to defend against the meritless allegations contained in
the petition for damages filed by Respondent. Moreover, the Respondent caused the
allegations of the dnmage petition to be aired publicly when he issued a ‘press release’
providing the allegations to members of the media. Finally, the Respondent cansed Judge
Sens to respond to baseless claims filed against him with the Judiciary Commission.

XVIIL

The following ABA Standards are relevant to these matters:
Standard 6.0
6.0 VIOLATIONS OF DUTIES OWED TO THE LEGAL SYSTEM

Introduction:
Lawyers arc officers of the court, and the public expects lawyers to abide by the

legal rules of substance and procedure which affect the administration of justice.
Lawyers must always operate within the bounds of the law, and cannot create or use
inlse evidence, or make a false statement of material fact (Rules 3.3, 3.4, and 4.1/DR
7 102(A)). Ethical standards require that a lawyer refrain from filing frivolous suits
(Rule 3.1/DR 7 102), delaying a trial (Rule 3.2/DR 7 102), improperly
communicating with a party, juror, witness, or judge (Rules 3.5, 4.2, 4.3/DR 7 104,
DR 7 108 through DR 7 110), threatening criminal prosecution (DR 7 103), or
otherwise interfering with a legal process (Rules 3.4, 3.6, 4.1, 4.4/DR 7 106 and DR
7 107).

6.1 FALSE STATEMIENTS, FRAUD, AND MISREPRESENTATION
Absent aggravating or ritigating circumstances, upon application of the factors set

out in Standard 3.0, the following sanctions are generally appropriate in cases
involving conduct that is prejudicial to the administration of justice or that involves

dishonesty, fraud, deceit, or misrepresentation to a court:

C6.12
- Suspension is genernlly appropriate when a lawyer knows that false statements or

documents are being submitted to the court or that material information is
improperly being withheld, and takes no remedial action, and causes injury or
potential injury to a party to the legal proceeding, or causes an adverse or potentially

adverse effect on the legal proceeding.



Standard 5.0:
5.0 VIOLATIONS OF DUTIES OWED TO THE PUBLIC

Introduction
The most fundamenta! duty which a lawyer owes the public is the duty to maintain

the standards of persona! integrity upon which the community relies, The public
expects the lawyer to be honest and to abide by the law; public confidence in the
integrity of officers of the court is undermined when lawyers engage in illegal
conduct. Rules 8.4{(b) and (¢)/DR 1 102(A((3)(4) and (5). In addition, a lawyer who
serves ng a public official has the duty to avoid using his public position to obtain
any special advantage for himself or a client, or to influence a ftibunal to act in favor
of himself or a client. Rules 3.5(a}, 8.4(e) and (£/DR 8 101 through DR § 103, DR
9 101{c). Finally, prosecutors have n special obligation to protect the public interest
by insuring that charges are brought only after a finding of probable cause, and that
exculpatory evidence is turned over to the accused. Rule 3.8(2)/DR 7 103.

XIX.
The following aggravating faciors are present:

(1) Prior disciplinary offenses
(2) Vulnerability of the victim(s)
(3) Substantial experience in the practice of law

The following mitigating factors are present:
(1) Current remorse

(2) Emotional response to domestic matters and perceived loss of opportunity

to pursue reconciliation
XX.

The Respondent has a prior disciplinary record consisting of a one year and one day
suspension with all but 90 days deferred subject to a two year period of unsupervised
probation, The Respondent’s prior suspension arose out of his plea to criminal charges
leveled against him for his December 21, 2012 domestic abuse battery and criminal damage

to property arrest. Sce In Re; Nugenr 2015-0219, (La. 03/06/2015), 162 So.3d 170,



Respectfully submitied,

A

Phil C, Nugent (#20038

Respondent
12625 Memorial Dr., Apt. 147
Houston, TX 77024

o i

Charles B. Plattsmier (#11021)

Office of Disciplinary Counsel

Chief Disciplinary Counsel

4000 8, Sherwood Forest Blvd, Ste. 607
Baton Rouge, LA 70816

Phone: (225) 293-3900 .




SUPREME COURT OF LOUISIANA

IN RE: CONFIDENTIAL PARTY
(Bar Roll Ne. 20038)

SUPREME COURT DOCKET NO.

JOINT MEMORANDUM IN SUPPORT OF JOINT
PETITION FOR CONSENT DISCIPLINE

MAY IT PLEASE THE COURT:

The Respondent is Phil C. Nugent (bar #2003 8), a Louisiana licensed attorney born
February 7, 1963 and admitted to the practice of law in Louisiana on April 2, 1990 after
graduating from Tulane University School of Law. Respondent also reports that he is
licensed in the state of Texas effective July 10, 1996. Respondent was rendercd ineligible
to practice law in Louisiana as of September 9, 2016 for failure to file his registration
statement, pay bar dues and disciplinary assessment, and file his trust account registration
statement. He was also rendered ineligible in Louisiana effective June 1, 2017 for failure
to comply with his mandatory continuing education obligations.

The Respondent was married to Rachele Nugent and they had three children. By
the fafl of 2012 the couple was experiencing significant marital difficulties and separated
before filing for divorce. Near Auvgust of 2012, they entered into a consent
judgment/agreement to address occupancy of the family home along with other issues.

The Respondent’s prior disciplinary prbceedings arose out of an incident which
geeurred in the late evening of December 21, 2012 when the Respondent enpaged in
domestic abuse battery upon Ms, Nugent. Because he kicked in the door to the structure
causing damage, he was also charged with criminal demage to property. It is from this
incident that many of the issues flow and which has become the subject of the formal
ch:;rges currently pending before a hearing committee,

Criminal charges against the Respondent from the December incident were filed
January 3, 2013 and he appeared for arraignment on January 4, 2013, The charges were

brought in Orleans Parish Municipal Court and were assigned to Division B where Judge

1



Sean Early presided. At all times relevant there were two divisions of cowrt in Orleans
Municipal Court—Division A where Judge Paul Sens presi&ed, and Division B where
Judge Sean Early presided. The docket sheet in the criminal proceeding reflects that
multiple hearing and/or trial settings were continued repeatedly causing the matter to
stretch into 2014. The February 19, 2014 entry reflects that Respondent’s criminal trial
was set for April 23, 2014 in Division B before Judge Sean Early.

Judge Early was away from the bench for a period which included the April 239
setting for Respondent’s trial. In his absence, Judge Shea was assigned to sit pro tempore.
On that day Judge Shea recused himself from Respondent’s criminal matter as he knew
both the Respondent and Ms. Nugent, Accordingly, the case was sent to Division A before
Judge Sens. Noting that Judge Shea had recused himself but not Division B, Judge Sens
declined to take the matter into his division and so advised the Respondent, For his part,
Respondent wanted to have the matter continued and sent back to Division B where Judge
Early was familiar with his case. Judge Sens granted his request, without objection from
the prosecutor, and merely set the new date of May 9, 2014 for Respondent’s next court
appearance back in Division B where Judge Early presided.

Respondent has acknowledged in his sworn statement to ODC that he obtained
precisely what he requested, that no substantive actions on the merits were taken by
Division A and that he suffered absolutely no harm of any kind as a result of the ministerial
tasks addressed by Judge Sens.

On May 9% the Respondent appeared back in Division B before Judge Early and
entered a ‘no contest’ plea to the charge of Domestic Abuse Battery and was sentenced.
Respondent was required to attend 20 sessions on Anger Management as part of his
sentence. Upon completion of all terms of his sentence, he was permitted to have the matter
dismissed and expunged.

ODC’s evidence would demonstrate that Judge Paul Sens and Rachele Nugent had
not met one another until after her divorce from the Respondent which was final on May
23, 2014. Thereafter, Judge Sens and Ms, Nugent developed a social relationship. It is

clear that the Respondent beld out the hope that he and his former wife might reconcile

2
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with one another. When he becnme aware of her relationship with Judge Sens, however,
he embarked on a course of action that has become the subject of the pending formal
charges.

Respondent filed a lawsuit against Judge Sens and Ms. Nugent for damages alleging
that Judge Sens was romantically involved with Ms, Nugent when he acted in Respondent’s
case on April 23, 2014; and further alleged that in doing so, Judge Sens had breached the
Code of Judicial Conduct. Respondent also filed two Judiciary Complaints against Judge
Sens. The first attached a copy of Petition for Damages against Sens and Ms, Nugent. The
second complaint alleged that Judge Sens, along with his staff and “countless other
attorneys™ were engaged in criminal conduct by accepting payments in exchange for
dismissal of pending criminal charges against their clients. Respondent issued a press
release regarding the matter, thus bringing the allegations of the damage suit to the media.

Afterr review, the Judiciary Commission notified Judge Sens that Respondent’s
complaints had been dismissed and the files closed. In the civil suit, and following a
hearing Von Judge Sens" exception of No Cause of Action, the motion was granted and the
Respondent’s petition'was dismissed. Judge Sens filed a disciplinary complaint against
the Respondent where he alleged that Respondent’s lawsuit and the Judiciary complaints
lodged against him were devoid of any t_mthﬁll or factual basis, and asked that the
Respondent be held__ac.:c_gunéablg _:hru &g,_lav&yer disciplinary process. Ofnote is that Tudge
Sens sought and obtained pefmission from the Supreme Court to disclose {what would
otherwise be conﬁdénriai) the Judiciary complaints filed against him by Respondent so that
the ODC could commence an investigation of the allegations that the complaints were filed
by Respondent without any truthful factual basis, were frivolous and devoid of merit.

The Formal Charges in this matter allege and Rcspohdent has acknowledged
violations of the following Rules of Professional Conduet:

Rule3.] - Bringing a meritless claim

Rule 8.4(c) — Engaging in conduct involving dishonest, fraud, deceit or
misrepresentation

Rule 8.4(d) - Engaging in conduet that is prejudicial to the administration of
justice



Rule 8.4(a) - Violate or attempt to violate the Rules of Professional Conduct

Under the ABA Standards for Imposing Lawyer Sanctions, a violation of Rules 3.1,
Rule 8.4(d), and 8.4(a) all reflect 2 violation of a duty owed to the legal system. A vielation
of Rule 8.4(c) reflects a violation of n duty owed to the public.

"The Respondent’s mental element was “knowing” as that term is defined by the
ABA Standards for Imposing Lawyer Sanctions. The Respondent caused actual harm to
both Judge Sens and to Ms. Nugent by his actions. Each of them were required to hire
counsel to defend against the meritless allegations contained in the petition for damages
filed by Respondent. Moreover, the Respondent caused the allegations of the damage
petition to be aired when he issued a *press release’ providing the allegations to members
of the media. Finally, the Respondent caused Judge Sens to respond to baseless claims
filed against him with the Judiciary Commission,

The following ABA Standards are relevant to these matters:

Standard 6.0;
6.0 VIOLATIONS OF DUTIES OWED T0 THE LEGAL SYSTEM

Introduction:
Lawyers are officers of the court, and the public expects lawyers to abide by the

legal rules of substance and procedure which affect the administration of justice.
Lawyers must always operate within the bounds of the law, and cannot create or use
false evidence, or make a false siatement of material fact (Rules 3.3, 3.4, and 4.1/DR
7 102(AY). Fthical standards require that a lawyer refrain from filing frivolous suits
(Rule 3.1/DR 7 102), delaying a trial (Rule 3.2/DR 7 102), improperly
communicating with a party, juror, witness, or judge (Rules 3.5, 4.2, 4.3/DR 7 104,
DR 7 108 through DR 7 110), threatening criminal prosecution (DR 7 103), or
otherwise interfering with a legal process (Rules 3.4, 3.6, 4.1, 4.4/DR 7 106 and DR
7 107).

6.1 FALST STATEMENTS, FRAUD, AND MISREPRESENTATION
Absent nggravating or mitigating circumstances, upon application of the factors set

out in Standard 3.0, the following sanctions are generally appropriate in cases
involving conduct that is prefudicial to the administration of justice or that involves

dishonesty, fraud, deceit, or misrepresentation to a court:




6.12
Suspension is generally appropriate when a lawyer knows that false siatements or

documents are being submitted {o the court or that material information is
improperly being withheld, and takes no remedinl action, and causes injury or
potential injury to a party to the legal proceeding, or causes an adverse or potentially

adverse effect on the legal proceeding.

Standard 5.0;

5.0 VIOLATIONS OF DUTIES OWED TO THE PUBLIC
Introduction
The most fundamental duty which a lawyer owes the public is the duty to maintain
the standards of personal integrity upon which the community relies. The public
cxpects the lawyer to be honest and to abide by the law; public confidence in the
integrity of officers of the court is undermined when lawyers engage in {llegal
conduct. Rules 8.4(b) and (c)/DR 1 102(A((3)(4) and (5). In addition, a lawyer who
serves as a public official has the duty to avoid using his public position to obtain
any special advantage for himself or a client, or to influence a tribunal to act in favor
of himself or a client. Rules 3.5(a), 8.4(e) and ([)/DR 8 101 through DR 8 103, DR
9 101(c). Finally, prosccutors have a special obligntion to protect the public interest
by insuring that charges are brought only after a finding of probable cause, and that
exculpatory evidence is turned over to the accused. Rule 3.8(a)/DR 7 103,

The following aggravating factors are present:

(1) Prior disciplinary offenses
(2) Vulnerability of the victim(s)

(3) Substantial experience in the practice of law

The following mitigating factors are present:
(1) Current remorse
{2) Emotional response to domestic matters and perceived loss of opportunity

to pursue reconciliation

LAW AND SANCTION

A lengthy period of suspension would appear to be the baseline sanction from a

review of the ABA Standards. There is Supreme Court disciplinary jurisprudence which



helps inform the decision on the establishment of a baseline sanction in this instance. As
i3 always true, no two disciplinary matters are identical. Nonetheless, prior cases involving
similar conduct er behavior allow the parties to extract principles that are applicable,

In the matter of In Re: Boydell, 2008-0086 (La. 05/26/2000), 760 So.2d 326 the
Respondent faced a dispute with a former client over his calculation of attomey's fees
under & contingency fee agreement. When the client secured new counsel, a suit was filed
against the Respondent who initinted a meritless reconventional demand, followed by
repeated frivolous pleadings and claims. The trial court stated ot the conclusion of the
matter;

“Tt is further felt that DuBarry and Boydeli’s vindictive, obstreperous, and
dilatory tactics over the six-year course of this litigation amounted to
nothing short of extreme and outrageous conduct against this plaintiff.
They lsunched a counterattack against Ratcliff and Barrios by filing
million dollar defamation suits against plaintiff, her attorney, and her
atiorney’s husband. Over the course of this self-protracted litigation,
DuBarry and Boydell admittedly falsely sued Ratcliff for additional
attorney’s fees not owed; they, without due diligence, used a private
process server calculated to intentionally upset plaintiff by serving her at
home and work rather than through her attomey of record; they
obstinately refused to answer Ratcliff’s petition, in an attempt to wear her
down, for nearly three and one half (3 %2 ) years and then took a devolutive
appeal from a court order to answer; and they frivolously filed motions,
exceptions, third-party end reconventional demands (for many of which
article 863 sanctions were swarded), devolutive appeals, unwarranted
requests to stay proceedings, and other delaying requests to stay
proceedings, and other delaying requests too numerous to state.

When one congiders the fact that none of defendants counter-actions were
found to be meritorious, or were based upon informed advice of
competent experts or counsel, such vile conduct is indeed so extreme or
outrageous as to go beyond all possible bounds of decency and to be
regarded as utterly intolerable in civilized community. The long histery
of intimidating tactics, multitudinous pleadings, and unwarranted delays
reveal a clear and convincing pattern of deliberate, repeated harassment
over a petiod in excess of six years. These extreme actions obviate any
bona fide legal privilege DuBarry and Boydell may have enjoyed. [T]he
evidence is uncontroverted that plaintiff was particularly susceptible to
emotional distress and that DuBarry had knowledge of such
susceptibility.  Furthermore, by his own admission, Earl Boydell
indicated that he intended to cause plaintiff some degree of distress.

“ When viewed in its totality, this court finds that DuBarry and Boydell’s
conduct amounted to more than a lesser degree of fright, humiliation,
embarrassment or worry. Their conduct can only be classified as extreme
and outrageous conduct intended or calculated to cause Rateliff severe
emotional distress.”



From & finding of misconduct by both the Hearing Committee and the Disciplinary

Board, the Supreme Court undertook a review of the Respondent’s actions. The Court

stated in part:

“Indeed, the most disturbing aspect of this case is the nature of the
litigation fomented by respondent against his former client. In imposing
sanctions against respondent in the underlying litigation, the district court
concluded respondent’s actions can only be classified as extreme and
outrageous conduct intended or calculated to cause Ratcliff severe
emotional distress. The district court’s findings in this regard are
unquestionably supported by the voluminous transcript of the district
court proceedings which were introduced into the record of this
disciplinary matter. '

Respondent attempis to justify his conduct in the underlying litigation on
the ground that he was acting in self-defense in response to the aggressive
tactics of his opposing counsel, We find little support for this defense in
the record. However, even assuming respondent was secking to defend
his honor, as he suggests, the fact remains that he is subject to a
professional obligation to refrain from engaging in harassing or malicious
litigation. Respondent’s actions caused nctual and substantial harm to his
former client, as well as to the legal system.”

As the Court discussed the appropriate sanction, they noted:

“In determining the appropriate sanction for respondent’s misconduct, we
arc mindful that the purpose of lawyer disciplinary proceedings is not
primarily to punish the lawyer, but rather to maintain appropriate
standards of professional conduct to safegnard the public, to preserve the
integrity of the legal profession, and to deter other lawvers from engaging
in violations of the standards of the profession. Lowisiana State Bar Assn
v. Guidry, 571 So. 2d 161 (La. 1990).

A review of the jurisprudence of this state indicates there are no decisions
involving vexatious litigation rising to the magnitude of that perpetuated
by respondent. However a review of bar disciplinary cases from other
states indicates that under similar facts, those courts have imposed
disbarment as a baseline sanction. See In re: Shieh, 738 A.2d 814 (D.C.
1999); see also In re: Varakin, 3 Cal. State Bar Ct. Rptr. 179 (Review
Dept. 1994); Lebbos v. State Bar, 806 P. 2d 317 (Cal. 1991). Considering
these authorities, we conclude the baseline sanction for respondent’s
misconduct is disbarment.

In deviating from this baseline sanction, we recognize there are some
mitigating factors. Respondent has no prior disciplinary record, and has
cooperated in the disciplinary process. Additionally he was subject to
other penalties, in the form of the significant monetary sanctions imposed
by the district court, Considering the circumstances, we conclude the
three-year suspension from the practice of law recommended by the
disciplinary board is appropriate. Accordingly we will adopt that
recommendation.”



Here, the Respondent’s actions did not involve a client nor, perhaps, did his actions
rise to the same level of abuse g demonstrated by the lawyer in the Boydell case. An
additional consideration here is that Respondent’s actions appear related to the emotional
toll ariéing out of his failed marriage, divorce and his ex-wife’s initiation of a new
relationship resulting in what he perceived to be a lost opportunity for reconcilintion.

Given all of the factors that are present here, it is respectfully submitted that a
suspension from the practice of law for a period of eighteen (18) months is an appropriate

discipline for the Respondent’s actions.

Respectfully submitted,

N9/

Phil C. Nuémt (#20038)—"
Respondent

12625 Memorial Dr,, Apt. 147
Houston, TX 77024
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Charles B, Plattsmier (#11021)
Office of Disciplinary Counsel
Chief Disciplinary Counsel
4000 8. Sherwood Forest Blvd, Ste. 607
Baton Rouge, LA 70816
Phone: (225) 293-3900




SUPREME COURT OF LOUISIANA

IN RE: CONFIDENTIAL PARTY
(Bar Roll No. 20038)

SUPREME COURT DOCKET NO.

WAIVER OF OPPORTUNITY TO WITHDRAW

NOW INTO THESE DISCIPLINARY PROCEEDINGS comes Respondent, Phil
C. Nugent (Bar Roll No. 20038), who has submitted & Joint Petition for Consent Discipline
in the above numbered and entitled cause. As a specific material consideration for the
agreement, consent, and concurrence by the Office of Disciplinary Counsel, Respondent
specifically and irrevocably waives any opportunity to withdraw his consent prior to the

final disposition of these proceedings.

RE7AHWM¢ (
Q ! . M

'C. Nugent




SUPREME COURT OF LOUISIANA

IN RE: CONFIDENTIAL PARTY
(Bar Roll No. 20038)

SUPREME COURT DOCKET NO.

ORDER

Considering the Joint Petition for Censent Discipline filed herein by the
Respondent, Phil C. Nugent, and the Office of Disciplinary Counsel and consideﬁ.ng the
facts as stipulated to by the parties:

IT IS ORDERED that the Petition for Consent Discipline is pranted and the
Respondent is suspended from the practice of law for a period of eighteen (18) months.

IT IS FURTHER ORDER THAT Respondent is to pay all costs associated with
these disciplinary proceedings within thirty {30} days.

THIS ORDER READ, RENDERED AND SIGNED in New Orleans, Louisiana,

this day of , 2017,

SUPREME COURT JUSTICE
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