06/26/2015% FRI 17:52 FAX 2546340516 mgarbrough law @Zooz/093

JERRY SCARBROUGH

Mailing Address: Office Address:
P. 0. Box 690866 2302 W Stan Schlueter Loop
Killeen, Texas 76549 Killeen, Texas 76549
June 26, 2015
VIA FACSIMILE: 1.512.427.4130 FILED
State Bar Chief Disciplinary Counsel's Office
Attn: BODA
P.O. Box 12426 dJun 29, 2015
Austin, Texas 78711

Board of Disciplinary Appeals

Re:  AOL111214896 & A01111214897

Commission for Lawyer Discipline v. Jerry W, Scarbrough
Dear BODA:

Enclosed please find Relator Jerry Scarbrough’s Petition for Writ of Mandamus, Prohibition, and
Injunction. Opposing counsel has been forwarded a copy of the enclosed pleading as indicated below,

Please schedule an emergency hearing as soon as possible,
If you have any questions, please do not hesitate to contact me.

Sincerely,

Jerry Scarbroug
I8/anx
Enclosure
cc; VIA FACSIMILE: 1.512.427.4167

Rebecca (Beth) Stevens, Esq.

Qffice of the Chief Disciplinary Counsel

STATE BAR OF TEXAS

P.O. Box 12487

Austin, Texas 78711-2487

Telephone (254) 634-6266 Fax (254) 634-0516
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FILED

Jun 29, 2015
EMERGENCY STAY IS REQUESTED

Board of Disciplinary Appeals

DOCKET NO. 96359

BEFORE THE BOARD OF DISCIPLINARY APPEALS
AUSTIN, TEXAS

JERRY SCARBROUGH, RELATOR
Y.
EVIDENTIARY PANEL FOR THE STATE BAR DISTRICT
NO. 08-5 STATE BAR OF TEXAS
Respondent

Original Proceedings Arising OQut of the
Evidentiary Panel for State Bar District No. 08-5 State Bar of Texas,
Honorable Lisa Richardson, Presiding Member
Docket No. A0111214896 & A0111214897

PETITION FOR WRIT OF MANDAMUS, PROHIBITION AND INJUNCTION

Respectfully submitted,

Jerry Scarbrough, Pro Se
P.OQ. Box 690866

Killeen, Texas 76549-0866
Tel.: (254) 634-6266

Fax.: (254) 634-0516

ORAL ARGUMENT IS RESPECTFULLY REQUESTED
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EMERGENCY STAY IS REQUESTED

DOCKET NO.

BEFORE THE BOARD OF DISCIPLINARY APPEALS
AUSTIN, TEXAS

JERRY SCARBROUGH, RELATOR
V.
EVIDENTIARY PANEL FOR THE STATE BAR DISTRICT
NO. 08-5 STATE BAR OF TEXAS
Respondent

Original Proceedings Arising Out of the
Evidentiary Panel for State Bar District No. 08-5 State Bar of Texas,
Honorable Lisa Richardson, Presiding Member
Docket No. A0111214896 & A0111214897

IDENTITY OF PARTIES AND COUNSEL

In accordance with rule 52.3(2) of the Texas Rules of Appellate Procedure, the following
list identified all parties and their counsel involved in the underlying lawsuit out of which this
original proceeding arises, so that the members of the Honorable Board of Disciplinary Appeals

may evaluate the need to recuse or disqualify themselves:

Relator: Jerry Scarbrough

Coungel for Relator; Jerry Scarbrough

Respondent: Lisa Richardson, Evidentiary Panel for State Bar District No, 08-5
State Bar of Texas

Counsel for Respondent:  Chief Disciplinary Counsel for the State Bar of Texas
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EMERGENCY STAY IS REQUESTED

DOCKET NO.

BEFORE THE BOARD OF DISCIPLINARY APPEALS
AUSTIN, TEXAS

JERRY SCARBROUGH, RELATOR
V.
EVIDENTIARY PANEL FOR THE STATE BAR DISTRICT
NO. 08-5 STATE BAR OF TEXAS
Respondent

Original Proceedings Arising Out of the
Evidentiary Panel for State Bar District No, 08-5 State Bar of Texas,
Honorable Lisa Richardson, Presiding Member
Docket No. A0111214896 & A0111214897

PETITION FOR WRIT OF MANDAMUS, PROHIBITION AND INJUNCTION

TO THE HONORABLE SAID MEMBERS OF THE BOARD OF DISCIPILINARY
APPEALS OF THE STATE BAR OF TEXAS:

Relator, Jerry Scarbrough, petitions this Board for a writ of mandamus, prohibition and
injunction complaining of the order of the Honorable Members of the Evidentiary Panel for State
Bar District No. 08-5 and the Honorable Lisa Richard, Presiding Member. For clarity, relator is
referred to as Jerry Scarbrough; respondent, the Honorable Lisa Richardson is referred to by

name; and the real party in interest is referred to as “Commission”.
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STATEMENT OF JURISDICTION
The Board of Disciplinary Appeals has jurisdiction to issue a writ of mandamus,
prohibition, and injunction, Texas Rules of Disciplinary Procedure 3.08 B., Tex. Gov’t Code
§22.221 (a); see Tex. Const, art. V, §6 (a).
STATEMENT OF THE CASE
Relator was sued in a grievance action by the Commission before the Respondent,
Evidentiary Panel for State Bar District No. 08-5, Honorable Lisa Richardson, Presiding
Member.'
Honorable Lisa Richardson, signed a Judgment of Partially Probated Suspension on April
~7,2015. It called for Jerry Scarbrough to be actively suspended from the practice of law in Texas
for two (2) years, beginning on May 1, 2015, and ending on April 30, 2017, Relator was to be
placed on probation for eight years thereafter from May 1, 2017 until April 30, 2025. The terms
of his suspension requires him to notify each of his clients in writing and advise them of his
suspension, return their files, and any monies or property he was holding for them, on or by April
30, 2015, and certify in an affidavit to CDC that he had complied with the order by May 135,
2015, Relator was ordered to notify in writing “each and every justice of the peace, judge,
magistrate, administrative judge or officer and chief justice of each and every court or tribunal in
which he had any matter pending of the terms of the judgment”, on or before April 30, 2015,
Relator was ordered to prepare and deliver an affidavit to the CDC which stated he had complied
with the order by notifying the judges, justices and magistrates or officers and justices of the
peace where he was representing clients of the suspension, on or before May 15, 2015, Relator

was also required to surrender his license and bar card to the CDC before May 1, 2015.

' Commission’s First Amended Petition.
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ISSUES PRESENTED

Did Lisa Richardson abuse her discretion by ordering Jerry Scarbrough to begin serving a
two year active suspension from his practice of law, notify his clients in writing of the
suspension, return their files, notify the courts where he was representing his clients in writing
advise them of his suspension before he was afforded a hearing on his Motion to Stay the
Suspension and before he was required to give his notice of appeal?

STATEMENT OF FACTS

On April 7, 2015 Lisa Richardson, entered a Judgment of Partially Probated Suspension
which required Jerry Scarbrough, to notify his clients opposing counsel and judges of the courts
where he had cases pending, that his right to practice was suspended, in writing, surrender his
license and bar card to the CDC, return any monies, files and property belonging to his clients to
them on or before April 30, 2015, and. beginning on May 1, 2015, cease to practice law for two
(2) yra:ar:v..2

On May 7, 2015, Jerry Scarbrough timely filed his motions to stay and a motion for new
trial, and requested hearings on both.?

On May 21, 2015, CDC informed Jerry Scarbrough that the active suspension began May
1, 2015 and lasts through April 30, 2017. It also confirmed that he had filed his motions as
described above, and went on to say, “our office is working on setting a hearing for your motions
to be heard. In the meantime, the judgment is in full effect and you are not allowed to practice

law until and unless your Motion to Stay is g,rantz‘:d.”4

? Judgment of Partially Probated Suspension, a true copy is attached hereto and incorporated herein as
Exhibit 2 for all purposes.

} Jerry Scarbrough’s letter asking for hearings, May 7, 2015 attached hereto and incorporated herein as
Exhibit 3 for all purposes.

4 May 21 2015, letter from CDC, attached hereto and incorporated herein as Exhibit 4 for all purposes.
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The Panel scheduled a hearing on Relator’s Motion for Stay, and Motion for New Trial
for June 5, 2015, On June 4, 2015, Relator filed a Motion for Continuance for his Motion for
New Trial, but asked the Panel to hear his Motion for Stay, which was scheduled for the same
time.> At 5:58 P.M. June 4, 2015, Eric Stoebner, acting Panel Chair, emailed the Commission
and advised the parties that he would sign an order granting Relator’'s Motion for Continuance,
and reset the hearing on his Motion to Say.®

On June 5, 2015, the Presiding Member signed an Order resetting both Relator’'s Motions
for New Trial and Motion for Stay, “to a date not earlier than June 22, 2015.

On June 23, 2015, the panel scheduled a hearing on Relator’s Motion to Stay for July 6,
2015. Relator’s Motion for New Trial is overruled as a matter of law.

On June 22, 2015, Relator’s Motion for New Trial was overruled as a matter of law. §

ARGUMENT

Abuse of discretion is a failure to take into proper consideration the facts and law relating
to a particular matter; an arbitrary or unreasonable departure from precedent and settled judicial
custom. Where a trial court must exercise discretion in deciding a question, it must do so in a
way that is not clearly against logic and the evidence.’

In this case the Judgment of Partially Probated Suspension fails to consider the facts that

Relator has a right to have his suspension stayed during his appeal if he shows by competent

* Email from Commission to Panel Chair clarifying Relator’s request for maintaining the
scheduled hearing on his Motion for Stay. See Exhibit 5, attached hereto and incorporated herein
for all purposes.
% See email message from acting Panel Chair, cancelling the scheduled hearing on Relator’s
Motion for Stay, attached hereto as Exhibit 6 and incorporated herein for all purposes.
7 A true copy of the Order is attached hereto and incorporated herein as Exhibit 7 for all
ELITPOSBS.

TRCP 320b(b).
? Legal definition Abuse of Discretion http;// Legal dictionary. A true copy is attached hereto as
Exhibit 8 for all purposes.
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evidence that his continued practice of law will not pose a continuing threat to the welfare of his
clients or to the public. Suspending Relator’s license to practice law in Texas for two (2) years
beginning on May 1, 2015, without first giving him a hearing on his Motion to Stay is arbitrary
or an unreasonable departure from precedent and settled legal custom. Here logic and evidence
clearly dictate that the Relator should be given the opportunity to put on evidence that supports
his Motion to Stay the order of suspension until a final decision is rendered on his appeal. This
case is Important to the profession in this state. If allowed to stand a lawyer can be sanctioned for
practicing law in a manner his advisory doesn’t like. It will uphold.and condone the illegal
acquisition of evidence by opposing counsel from the lawyer's office, shield the lawyer who
illegally acquires the evidence from disclosing the things taken, exeropt him from ordinary
requests for disclosure and production, and allow the offender to infroduce the things taken into
evidence without authenticating it. It will also shield the wrongdoer from producing harmful
¢vidence contrary to his pleaded allegations, and allow the complainant to interject private
grievances into a trial in order to gain the upper hand on his advisory. If BODA does not correct
the wrong done here every attorney’s right fo practice law in this state will be impaired. Their
rights to practice law and effectively advocate for their clients is just illusory.

The Texas Rules of Disciplinary Procedure, §2.25, provides that in cases of suspension,
“An order of suspension must be stayed during the pendency of any appeals therefrom if the
Evidentiary Panel finds that the Respondent has meet his burden of proof.” 1t goes on to say that,
“The Respondent carries the burden of proof by preponderance of the evidence to establish by
competent evidence that the Respondent’s continued practice of law does not pose a continuing
threat to the welfare of Respondent’s clients or to the public.” Relator has asked for a hearing on

his timely filed Motion to Stay the judgment herein, but as of the date of this filing he has not

10
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been given a hearing. Relator intends to file his notice of appeal if his Motion for New Trial is
overruled. The deadline for filing it is July 7, 2015.'?

Requirements of the Judgment to notify his clients, opposing counsel, and the courts of
his suspension deprives the Relator of his rights under the law and Constitutions of the United
States, and Texas. It also denies him due process under the law.'!

Requiring Relator to surrender his license and bar card deprive him of his liberty to
practice law, under the law. The Texas Rules of Disciplinary Procedure provides the Relator with
rights to appeal and pursue legal remedies which include a right to a hearing on his Motion to
Stay.'? The Respondent and Commission’s attempt to deprive Relator his rights under the law by
requiring him to surrendet his license and stop practicing law before the. judgment of suspension
becomes final deprives him and his clients of their rights to retain counsel of their choice. They
should have a right to give evidence of their relationship with the Relator also by offering their
opinion that his continued pragtice of law does not pose a continuing threat to them or the public.

It is unfair for the Commission and Respondent, Lisa Richardson, to suspend his right to
practice law before he is given a hearing on his Motion to Stay the judgment. They have denied
Jerry Scarbrough and his clients of their opportunity to be heard on the Motion for New Trial,
and Motion to Stay the Judgment of suspension. The suspension of Relator’s privilege to
practice law while the Panel and CDC has demanded he wait until July 6, to have his hearing is

unconscionable, Relator and his clients have been and will be irreparably harmed if BODA does

10 Gee TRAP §26.1(a)(1), a true copy is attached hereto as Exhibit 9 for all purposes.
'V gee Article 1 §19, Texas Constitution, a true copy is attached hereto as Exhibit 10 for all

urposes.
B See Texas Rules of Disciplinary Procedure, §2.25 attached hereto as Exhibit 11 for all

purposes.

11
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not immediately enter an order staying the suspension, There is no adequate remedy at law to
correct the damage that will be done to them if the suspension is not stayed. 13
PRAYER

WHEREFORE PREMISES CONSIDERED, Relator, Jerry Scarbrough, prays that this
Honorable Board of Disciplinary Appeals hear this writ of mandamus, prohibition and injunction
consider the evidence attached hereto and enter immediate temporary orders staying the Panel’s
Order of Suspension, while Relator’s appeal is pending, or order the Panel stay Relator’s
suspension until a hearing is held, and a ruling is made on the Relator’s Motion for Stay, and at
the conclusion of the hearing, and if the Relator meets his burden grant the stay until a final
ruling on his appeal is made, further Relator asks the Board to enter an order prohibiting and
enjoining the Commission from enforcing the suspension ordered by the Respondent, Lisa
Richardson, Presiding Member of the Evidentiary Panel, for District 08-5, where she required the
Relator to stop practicing law, surrender his license and bar card, and certify to the CDC that he
had complied with the order, until a final decision is made on Relator's appeal of the Panel’s
final decision.

Respectfully submitted

By: e

dﬂqy Eyﬁbmugh, Pro-se

1 Affidavit of Relator, Jerry Scarbrough.
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CERTIFICATE OF SERVICE

[ hereby certify that on the %_ day of June 2015 a true and correct copy of the
foregoing document was served, as indicated below, on the following:

VIA FACSIMILE: 1.512.427.4167
Rebecca (Beth) Stevens, Esq.

Office of the Chief Disciplinary Counsel
STATE BAR OF TEXAS

P.O. Box 12487

Austin, Texas 78711-2487

Jerry Scarbrough

13
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YERIFICATION

STATE OF TEXAS §
COUNTY OF BELL §

Before me, the undersigned notary, on this day personally appeared, Jerry Scarbrough, a
person whose identity is known to me. After I administered an oath to him, upon his, oath he

said the following:

“My name is Jetry Scarbrough, and I am capable of making this affidavit, The facts in
this affidavit are within my personal knowledge and are true and correct.

I am the Pro Se Relator. All documents included with the petition for writ of mandamus,
prohibition, and injunction are true ¢opies.”

Jerry Scarbrough

SWORN TO AND SUBSCRIBED bsefore me on them day of June 2015.

s

¥y MY COI 1ON £
W August 7,207 |

14
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EXHIBIT *“1”
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STATE BAR OF TEXAS

Ofﬁce fohe C)‘"'efDisc,p[i"a’y Cﬂ""sﬁ" AU.{-;’ - (:.- F!
L WYY £ PN
Ch!wf‘ Ds&eip.‘,‘:mwy Coungst
Herl Doy o Tarton
March 1 7: 20 14 |

lerry Scarbrough Via CYRRR 7012 3460 000] 0081 5408

P.Q. Box 690866 und Via Facsimile (254) 634-0516

Killeen, Texas 76549

~ Re:  AO0111214896 & A0111214897
Commission for Lawyer Discipline v. Jerry W. Scarbrough

Dear Mr, Scarbrough:

Enclosed please find a copy of the First Amended Evidentiary Petition that has been filed in this
matter. Also enclosed you will find a Notice of Setting in the above-referenced disciplinary
matter for Thursday, May 15, 2014, at 9:30 a.m. at the Texas Law Center, 1414 Colorado,
Hatton Sumners Conference Room, Austin, Texas 78701.

Please note that there is no public parking at the Texas Law Center, but there are several public
parking garages available close to the Law Center and [ have enclosed information on those for

youL

Thark you for your attention in this matter.

%mo

Rebecca (Beth) Stevens

Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
State Bar of Texas

REs/smh
Enclosures
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STATE BAR DISTRICT NO. (8-5 STATE BAR OF TEXAS

COMMISSION FOR LAWYER

*
Azt G

DISCIPLINE, * el Deshal wng ?ﬁmmml
Petitioner i Siestin v o Targy

* Al011121.4896
V. * A0111214897

]
JERRY W. SCARBROUGH, *
Respondent *

FIRST AMENDED EVIDENTIARY PETITION

COMES NOW, the Commission for Lawyer Discipline, Petitioner, and would
respectfully show the following:
L
Parties
Petitioner is the Commission for Lawyer Discipline, a committee of the State Bar of
Texas. Respondent, Jery W. Scarbrough State Bar No. 17717500, is an attoney licensed to
practice law in the State of Texas. Respondent may be served with process at:
lerry Scarbrough
P.O. Box 690866

Killeen, Texas 76549
IL.

Jurisdiction & Venue
This Disciplinary Proceeding is brought pursuant to the State Bar Act, Tex. Gov't. Code
Ann. 3ec, 81.001, et seq,, the Texas Disciplinary Rules of Professional Conduct and the Texas
Rules of Disciplinary Procedure. The complaints which form the basis of this Disciplinary

Proceeding were filed by Elizabeth Tipton and Alice Oliver-Parrott on or alter January 1, 2004,

First Amended Evidentiary Petition
CFLD v, Scarbrough
Page | of &

06/26/72015 7:22PM (GMT-0L:00)



06/26/201% FRI 13:00 FAX 254634051¢ mcarbrough law @Zoz0/0893

Venue is proper in Bell County, Texas, pursuant to Rule 2.11(B) of the Texas Disciplinary Rules
of Procedure, beczlmse Bell is the county of Respondent’s principal place of practice.
1.
Erofessional Misconduct
The acts and omissions of Respondent, as hereinafter alleged, constitute professional

misconduct.
Iv.
Factual Ajlegationy
A0111214896 Elizabeth Tipton and A0111214897 Alice Oliver-Parrott

[n 2009, Clayton Olvera, a former business associate of Gary Purser, Sr. (“Gary Purset),
filed & lawsuit against Gary Purser and the Purser family (Helen Purser, Sue Purser, JoAnn
Purser and Bubba Purser). On or about Jung 18, 2010, the Purser family filed a third-party
petition against Melissa Deaton (“Deaton™), and Deaton hired Respondent, Jerry Scarbrough, to
represent her.  Deaton, through prior counsel, counter-claimed ogainst the Purser family and,
through Respondent, filed a third-party petition against Elizabeth Purser Tipton.

Throughout the litigation, Respondent responded to various discovery requests on behalf
of Deaton. In two of those responses, sent prior to Deaton’s first deposition, Respondent (1)
denied the existence of “any discoverable witness statements” as witness statement is defined by
Texas Rules of Civil Procedure 192.3(h) and (2) denied the existence of “photographs, video,
surveillance and/or other forms of recording/documentation depicting and/or concerning any
party fo this [itigation” and any “written or recorded statement in this lawsuit taken from...any
party to this litigation.” On January 7, 2011, during Deaton's first deposition, she disclosed the

existence of two such recordings: (1) “the Sister recording” and (2) “the Reddington recording.”

First Amended Evidenriary Petition
CFLD v. Scarbrough
Page 2 of §
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Thereafter, Respondent retrieved the recording device (“the device") used to make the Sister
recording from Deaton and took the device to an IT specialist. After the IT specialist copied the
recordings onto a computer, he burmned the recordings onte a CD/ROM and gave seme to
Respondent. The CD/ROM contained the Sister recording disclosed by Deaton in her deposition
and several additional recordings. Respondent sent the Sister recording and the Reddington
recording to the Purser family but fhiled to disclose the additional recordings, through discovery
or any other means, to the Purser family. Additionally, although the recordings were material and
relevant to the claims at issue in the lawsuit, neither Respondent nor Deaton preserved the
device, which eventually resulted in a spoliation instruction to the jury. At a hearing on May 27,
2011, Respondent and Deaton, who both testified, continued to deny the existence of the
additional recordings.

Respondent contacted Gary Purser’s niece, Carolyn Bolling, after Gary Purser's death,
and, when asked whom he represented, he said he represented himself and Gary “probably more
than anyone else in the world right now.” This left Ms. Bolling with the impression that
Respondent represented her deceased uncle. At no time did Respondent represent Gary Purser.

A confidentiality order was entered by the Court regarding, infera alia, Gary Purser's
medical records. Respondent twice violated the confidentiality order. First, he disclosed Gary
Purser’s medical records to a detective for the Killeen Police Depattment. He was subsequenlly
sanctioned for his “willful violation™ of the order, After being sanctioned the first time,
Respondent then disclosed the contents of Gary Purser's medical records to Ms. Bolling in the
conversation discussed above. He was again sanctioned for his “willful violation” of the order

and was held in criminal contempt for the second violation.

First Amended Evidentiary Petition
CFLD v. Scarbrough
Page 3 of 5
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V.

Disciplinary Rules of Professional Conduct

The conduct described above is in violation of the following Texas Disciplinary Rules of

Professional Conduct:

3.03(a)(1) A lawyer shall not knowingly make a false statement of material fact or
law to a tribunal;

3.04(a) A lawyet shall not unlawfully obstruct another perty’s access lo evidence;
in anticipation of a dispute unfawfully alter, destroy or conceal a document
or other material that a competent lawyer would believe has potential or
actual evidentiary value; or counsel or assist another person to do any such
act;

3.04(d) A lawyer shall not knowingly disobey, or advise the client to disobey, an
obligation under the standing rules of or a ruling by a tribunal except for
an open refusal based either on an assertion that no valid obligation exists
or on the client's willingness to accept any sanctions arising from such
disobedience;

3.04(u}(1) A lawyer shall not violate these rules, knowingly assist or induce another
to do so, or do so through the acts of another, whether or not such
violation occurred in the course of a client-lawyer relationship; and

8.04(a)(3) A lawyer shall not engage in conduct involving dishonesty, [roud, deceit
or misrepresentation.

VL
Prayer
WHEREFORE, PREMISES CONSIDERED, Petitioner prays that a judgment of
professional misconduct be entered against Resﬁondent and that this Evidentiary Panel impose
an appropriate sanction against Respondent as warranted by the facts. Petitioner further prays to

recover all reasonable and necessary attorney fees and all direct expenses associated with this

First Amended Evidentiary Petition
CFLD v. Scarbrough
Page d of 5
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proceeding. Petitioner further prays for such other and additional relief, general or specific, at

law or in equity, to which it may show itself entitled.

Respectfully submitted,

Linda A. Acevedo
Chief Disciplinary Counsel

Rebecca (Beth) Stevens
Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
STATE BAR OF TEXAS

P.O. Box 12487

Austin, Texas 78711-2487
512.427.1350 Phone

5 274167 F

Rebecca (Beth) Stevéns
State Bar Card No. 24065381
ATTORNEYS FOR PETITIONER

CERTIF E OF SERVI

[ hereby certify that a true and correct copy of the foregoing instrument has been served
upon Jerry Scarbrough, P.O. Box 690866, Killeen, Texas 76549, by facsimile (254) 634-0516, in
accordance with Rule 21a Tex.R.Civ.P. on this day of March 2014,

QWLWA%‘W@

Rebecca (Beth) Stevens

First Amended Evidentiary Petition
CFLD v. Scarbrough
Page 5 of 3

06/26/72015 7:22PM (GMT-0L:00)



06/26/201% FRI 18:02 FAX 2546340516 scarbrough law . @ozd/0a3

. e

BEFORE THE EVIDENTIARY PANEL FOR LI
STATE BAR DISTRICT NO. 08-3 STATE BAR OF TEXAS

COMMISSION FOR LAWYER
DISCIPLINE,

st S o
Petitioner e

A0111214896

V. A0111214897

JERRY W. SCARBROUGH,
Respondent

F* ¥ F ¥ ¥* F ¥ X

NOTICE OF SETTING

An Evidentiery Hearing on the above referenced matter has been set for Thursday, May
15, 2014, at 9:30 a.m. at the Texas Law Center, 1414 Colorado, Hatton Sumners Conference

Room, Austin, Texas 78701,

Respectfully submitted,

Linda A. Acevedo
Chief Disciplinary Counsel

Rebecea (Beth) Stevens

Assistant Disciplinary Counsel
Office of Chief Disciplinary Counsel
State Bar of Texas

P.O. Box 12487

Austin, Texas 78711

Telephone: (512)427-1350

Fax: (512) 427-4167

Email: bstevens@texasbar.com

. Rlussous

Rebecca (Beth) Sttvens
State Bar No. 24065381

ATTORNEYS FOR PETITIONER

06/26/72015 7:22PM (GMT-0L:00)
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BEFORE THE EVIDENTIARY PANEL FOR
STATE BAR DISTRICT NO. 08-5 STATE BAR OF TEXAS

JERRY W. SCARBROUGH,
Respondent

COMMISSION FOR LAWYER b
DISCIPLINE, "
Petitioner *
* AD111214896
V. * A0111214897
-
x

JUDGMENT OF PARTIALLY PROBATED SUSPENSION

Partles and Appearance

On January 14, 2013, a hearing on Petitioner's First Amended Motion for
Application of Collateral Estoppel was heard. On January 16, 2015, an Order Partially
Granting Petitioner's First Amendea Motion for Application of Collateral Estoppel was
entered. On February 19, 2015 and March 9, 2015, came to be heard the above styled
and numbered cause. Petitioner, Commission for Lawyer Discipling, appeared by and
through its attorney of record and announced ready. Resﬁondant, Jarry W. Scarbrough,
Texas Bar Number 17717500, appeared in person and through attorney of record and
announced ready.

Jurisdiction and Venue

The Evidentiary Panel 8-6 having been duly appointed to hear this complaint by

the chair of the Grievance Committee for State Bar of Texa:-; District 8, finds that it has

jurisdiction over the parties and the subject matter of this action and that venue is

proper.
CF8-18
mmﬂmmmn
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Professional Misconduct

The Evidentiary Panel, having considered all of the pleadings, evidence,

stipulations, and argument, finds Respondent has committed Professional Misconduct

as defined by Rule 1.08(W) of the Texas Rules of Disciplinary Procedure.

Findings of Fact

The Evidentiary Panel, having consldered the pleadings, evidence and argurnent

of counsel, makes the following findings of fact:

CF6-16

1.

Respondent is an attorney licensed to practice law in Texas and is a
member of the State Bar of Texas.

Respondent resides in and maintains his principal place of practice in Bell
County, Texas.

In 2009, Clayton Qlvera, a former business assoclate of Gary Purser, Sr.
(“Gary Purser”), filed a lawsuit against Gary Purser and the Purser family
(Helen Purser, Sue Purser, JoAnn Purser and Bubba Purser). On or about
June 18, 2010, the Purser family filed a third-party petition against Melissa
Deaton (“Deaton”™), and Deaton hired Respondent, Jerry Scarbrough, to
represent her. Deaton, through prior counsel, counter-claimed against the
Purser family and, through Respondent, filed a third-party petition against
Elizabeth Purser Tipton.

Respondent knowingly made a false statement of material fact to the
146th District Court. Throughout the litigation, Respondent responded to
various discovery requests on behalf of Deaton. Opposing counsel made
repeated requests to Respondent for production of any recordings
involving Gary Purser, At a discovery sanctions hearing on May 27, 2011,
in sworn testimony before the 146th District Court, Respondent deniged
having knowledge of any recordings of Gary Purser other than (1) a
recording involving Gary Purser, Melissa Deaton, and Kathy Purdue, and
(2) a recording involving Gary Purser, Melissa Deaton, and John
Redington. However, there existed at least one additional recording,
referred to as the "two good bitches” recording, involving Gary Purser,
Melissa Deaton, and Denise Steele, which Respondent had previously
given to an information technology professional named Shawn Richardson
together with the two other recordings.

d f Partiall bed Suspe
Page 2 of 9
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In prior litigation, the 146th District Court and the U.S. Bankruptey Court
for the Western District of Texas, Waco Division, made fact findings that
Respondent unlawfully obstructed another party's access to evidence,
specifically audio recordings of Gary Purser, altered, destroyed, or
concealed audio recordings of Gary Purser; or counseled or assisted
Melissa Deaton in doing so.

In prior litigation, the 146th District Court and the U.S. Bankruptcy Court
for the Western District of Texas, Waco Division, made fact findings that
Respondent knowingly disobeyed an order of the 146th District Court not
to disclose medical records pertaining to Gary Purser.

Respondent engaged in conduct involving dishonesty, fraud, deceit or
misrepresentation during a telephone conversation with Gary Purser's
niece, Carolyn Bolling, after Gary Purser's death. When Ms. Bolling asked
Respondent whom he represented, Respondent said that he represented
himself and Gary “probably more than anyone else in the world right now."
Respondent did not disclose his representation of Melissa Deaton. This
left Ms. Bolling with the impression that Respondent represented her
deceased uncle. At no time did Respondent represent Gary Purser.

The Chief Disciplinary Counsel of the State Bar of Texas has incurred

reasonable attorneys’ fees and direct expenses associated with this
Disciplinary Proceading in the amount of $12,000.00.

Conclusio f Law

The Evidentlary Panel concludes that, based on foregoing findings of fact, the

following Texas Disciplinary Rules of Professional Conduct have been violated:.

3.03(a)(1), 3.04(a), 3.04(d), 8.04(a)(1) and 8.04(a)(3).

Sanction

The Evidentiary Panel, having found that Respondent has committed

Professional Misconduct, heard and considered additional evidence regarding the

appropriate sanction to be imposed against Respondent. After hearing all evidence and

argument and after having considered the factors in Rule 2,18 of the Texas Rules of

Disciplinary Procedure, the Evidentiary Panel finds that the proper discipline of the

CFE18

Judgment of Partially Probated Suspenalon
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Respondent for each act of Professional Misconduct is a Partially Probated Suspension,

Accordingly, it is ORDERED, ADJUDGED and DECREED that Respondent be
suspended from the practice of law for a period of ten (10) years, beginning May 1,
2015 and ending April 30, 2025, provided Respondent complies with the following terms
and conditions. Respondent shall be actively suspended from the practice of law for a
period of two (2) years beginning May 1, 2015 and ending Aprl 30, 2017. If
Respondent complies with all of the following terms and conditions timely, the eight (8)
year period of probated suspension shall begin on May 1, 2017, and shall end on April
30, 2025:

1. Respondent shall pay all reasonable and necessary atiorney's fees and direct
expenses to the State Bar of Texas in the amount of $12,000.00. The
payment shall be due and payable on or before April 30, 2017, and shall be
made by cerified or cashier's check or money order. Respondent shall
forward the funds, made payable to the State Bar of Texas, Chief Digciplinary
Coungel's Offica, P.Q. Box 12487, Austin, TX 78711-2487 (1414 Colorado
St., Austin, TX 78701).

2. Respondent shall make contact with the Chief Disciplinary Counsel's Offices’
Compliance Monitor at 877-953-65035, ext. 1334 and Special Programs
Coordinator at 877-953-5535, ext. 1323, not later than seven (7) days after
receipt of a copy of this judgment to coordinate Respondent’s compliance.

Should Respondent fail to comply with all of the above terms and conditions

timely, Respondent shall remain actively suspended until the date of compiliance or until

April 30, 2025, whichever occurs first.

Terms of Active Sugpension

It is further ORDERED that during the term of active suspension ordered herein,

or that may be imposed upon Respondent by the Board of Disciplinary Appeals as a

CFa-18
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result of a probation revocation proceeding, Respondent shall be prohibited from
practicing law in Texas; holding himself out as an attorney at law; performing any legal
services for others; accepting any fee directly or ind'irectly for legal services; appearing
as counsel or in any repreésentative capacity in any proceeding in any Texas or Federal
court or before any administrative body, or holding himsslf out to others or using his
name, in any manner, in conjunction with the words "attorney at faw," “attorney,”
"counselor at law," or "lawyer."

It is further ORDERED that, on or before April 30, 2015, Respondent shall notify
each of Respondent's current clients and opposing counsel in writing of this suspension.

In addition to such notification, it is further ORDERED Respondent shall return
any files, papers, unearned monies and other property belonging to current clients In
Respondent's possession to the respective clients or to another attorney at the client's
reguest.

It is further ORDERED Respondent shall file with the State Bar of Texas, Chiaf
Disciplinary Counsel's Office, P.O. Box 12487, Austin, TX 78711-2487 (1414 Colorado
St., Austin, TX 78701) on or before May 15, 2015, an affidavit stating all current clients
and oppesing counsel hava been notified of Respondent's suspension and that all files,
papers, monies and other property belonging fo all current clients have been returned
as ordered herein.

It is further QRDERED Respondent shall, on or before April 30, 2015, notify in
writing each and every justice of the peace, judge, magistrate, administrative judge or
officer and chief justice of each and every court or tribunal in which Respondent has any

matter pending of the terms of this judgment, the style and cause number of the

GFe-18

Judgmant of Partially Probated Suspansion
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pending matter(s), and the name, address and telephone number of the client(s)
Respondent is representing.

It is further ORDERED Respondent shall file with the State Bar of Texas, Chief
Disciplinary Counsel's Office, P.O. Box 12487, Austin, TX 78711-2487 (1414 Colorado
St., Austin, TX 78701) on or before May 15, 2015 an affidavit stating Respondent has
notified in writing each and every justice of the peace, Judge, magistrate, and chief
justice of each and every court in which Respondent has any matter pending of the
terms of this judgment, the style and cause number of the pending matter(s), and the
name, address and telephone number of the client(s) Respondent is representing in
Court.

it is further ORDERED that, on or before May 1, 2019, Respondent shall
surrender his law license and permanent State Bar Card to the State Bar of Texas,
Chief Disciplinary Counsel's Office, P.O. Box 12487, Austin, TX 78711-2487 (1414
Colorado 8t.; Austin, TX 78701), to be forwarded to the Supreme Court of Texas.

Termsa of Probation

It is further ORDERED that during all periods of suspension, Respondent shall be

under the following terms and conditions:
3. Respondeant shall not violate any term of this judgment.
4, Respondent shall not engage in professional misconduct as defined by Rule

1.06(W) of the Texaz Rules of Disciplinary Procedure.
5.  Raspondent shall not violate any state or federal criminal statutes.

6. Respondent shall keep State Bar of Texas membership department notified of
current mailing, residence and business addresses and telephone numbars.
7. Respondent shall comply with Minimum Continuing Legal Education

requirements.
B. Respondent shall comply with Interest on Lawyers Trust Account (IOLTA)
requirements.

0. Respondent shall promptly respond to any request for information from the
CFé-1a
Judgment of Partiall tod
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Chief Disciplinary Counsel in connection with any investigation of any
allegations of professional misconduct.

10.  Reaspondent shall make contact with the Chief Disciplinary Counsel's Offices’
Compliance Monitor at 877-853-5535, ext. 1334 and Special Programs
Coordinator at 877-953-5535, axt. 1323, not later than seven (7) days after
raceipt of a copy of this judgment to coordinate Respondent's compliance.

Probation Revocation

Upon information that Respondent has violated a term of this judgment, the Chief
Disciplinary Counsel may, in addition to all other remedies available, file a motion to
revoke probation pursuant to Rule 2.23 of the Texas Rules of Disciplinary Procedure
with the Board of Disciplinary Appeals ("BODA") and serve a copy of the motion on
Respondent pursuant to Tex R.Civ.P, 213'.

BODA shall conduct an evidentiary hearing. At the hearihg, BODA shall
determine by a preponderance of the evidence whether Respondant has violated any
term of this Judgment. If BODA finds grounds for revocation, BODA shall enter an
order revoking probation and placing Respondent on active suspension from the date of
such revocation order. Respondent shall not be given credit for any term of probation
served prior to revocation.

It is further ORDERED that any conduct on the part of Respondent which serves
as the basis for a motion to revoke probation may also be brought as independent
grounds for discipline as allowed under the Texas Disciplinary Rules of Professional
Conduct and Texas Rules of Disciplinary Procedure.

Attorney's Fees and Expenses

It is further ORDERED Respondent shall pay all reasonable and necessary

attorhey's fees and direct expenses fo the State Bar of Texas in the amount of

CFB-18
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$12,000.00. The payment shall be due and payable on or before April 30, 2017, and
shall he made by certified or cashier's check or money order. Respondent shall forward
the funds, made payable to the State Bar of Texas, to the Chief Disciplinary Counsel's
Office, P.Q, Box 12487, Austin, TX 78711-2487 (1414 Colorado St,, Austin, TX 78701),

It is further ORDERED that all amounts ordered herein are due to the misconduct
of Respondent, are assessed as a part of the sanction in accordance with Rule 1.06(Z)
of the Texas Rules of Disciplinary Procedure. Any amount not paid shall acerue interest
at the maximum lagal rate per annum until paid and the State Bar of Texas shall have
all writs and other post-judgment remedies against Respondent in order to collect all
unpald amounts.

It is further ORDERED that Respondent shall remain actively suspended from
the practice of law as set out above until such time as Respondent has completely paid
attorney fees and direct expenses in the amount of $12,000.00 to the State Bar of
Texas.

ligati
This suspension shall be made a matter of record and appropriately published in

accordance with the Texas Rules of Disciplinary Procedure.

CFB-18
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Qther Reljef

All requestad relief not expressly granted hereln is expressly DENIED.

SIGNED this__ /. day of A?O(,i , 2015.

EVIDENTIARY PANEL
DISTRICT NO.8-5 -
STATEBAROF TEXAS ™

/u Sl

4 Richardson
trict 8-56 Presudmg Member

CFa.18
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JERRY SCARBROUGH
ATTORNEY AT LAW

Jerry Scarbrough

BOARD
CERTIFIEDY

Toxas Board af Lagal Spaciaizatian
EBoary Certifiad in Parsonal infury Trial Law

@o3ar/0s3

Ve Qopy

Mailing Address:
P. 0. Box 690866
Killeen, Texas 76549

Office Address:
2302 W, Stan Schlueter,
Killeen, Texas 76549

May 7, 2015

VIA FACSIMILE: 1.512.255.8905
Lisa Richardson

213 N. Mays, Suite A

Round Rock, Texas 78664

Re: A0I11214896 & A0Q1111214897
Commission for Lawyer Discipline v. Jerry W. Scarbrough

Dear Ms. Richardson;
Enclosed please find the following:

1. Respondent’s Motion for New Trial; and
2. Respondent’s Motion to Stay.

I would like to schedule a hearing for the above motions to be heard, Please advise me of date, time,

and location of the requested hearing.

Opposing counsel has been forwarded a copy of the enclosed pleading as indicated below.

If you have any questions, please do not hesifate to contact me.

Sincerely,

Jerry Scarbrough

JS/anx
Enclosures
cc: VIA FACSIMILE: 1.512.427.4167

Rebecca (Beth) Stevens, Esq.

Office of the Chief Disciplinary Counsel

STATE BAR OF TEXAS

P.O. Box 12487

Austin, Texas 78711-2487

06/26/72015
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Page 2: Scarbrough, Jerry
Cover Letter: Mt New Trial & Mt to Stay

VIA ELECTRONIC MAIL: eric@templelawaffice.com
John Eric Stoebner

2106 Bird Creek Drive

Temple, Texas 76502

VIA ELECTRONIC MAIL: writ@hillcountrypayroll.com
Writ Baese

2721 Layaga

Round Rock, Texas 78681

Telephone (254) 634-6266 Fax (254) 634-0516 JWS@lJerryScarbrough.net

06/26/72015 7:22PM (GMT-0L:00)
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STATE BAR OF TEXAS

Office of tha Chief Disciplinary Counsel

May 21,2015

Jerry Scarbrough Via Facsimile 254.634.6266 and Via Email jws@jerryscarbrough. net
P.O. Box 690866

Killeen, Texas 76549

\
Re:  A0111214896 & A0111214897
Commission for Lawyer Discipline v, Jerry W. Scarbrough

Dear Mr, Scarbrough:

As you are aware, on April 7, 2015, the Evidentiary Pane] District No. 8-5 entered a
Judgment in this matter. The judgment includes a 10 year partially-probated suspension with two
years active suspension. The active suspension began May 1, 2015, and lasts through April 30,
2017, On May 7, 2015, you filed a Motion to Stay and Motion for New Trial.

During our telephone conversation this afternoon you indicated that you are currently
practicing law and intend to continue to do so. Our office is currently working on setting a
hearing for your motions to be heard. In the meantime, the judgment is in full effect and you are
not allowed to practice law until and unless your Motion to Stay is granted,

If you have any questions, please feel free to contact me.

incerely,

Rebecca (Beth) Stevens
Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
State Bar of Texas

a4

P. O. Box 12487, Capitol Station, Austin, Texns 78711-2487, 512,427.1350, 512.427.4167 (FAX)

06/26/72015 7:22PM (GMT-0L:00)
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&1/2015 Jerry Scarbrough Mall - CFLD v Scarbrough

»

Jmuc\-’ SCARBROL

ST BEHLY a1 LA

l“H Paralegal JerryScarbrough <paralegal@jerryscarbrough.net>

CFLD v. Scarbrough

1 message

Beth Stevans <Beth.Stevens@texasbar.com> Thu, May 21, 2015 at 5:25 PM

To; "jws@)jerryscarbrough.net" <jws@jerryscarbrough.net>
Cc: "paralegal@jerryscarbrough.net" <paralegal@jerryscarbrough.net>

Mr. Scarbrough,

Please find attached a letter from me to you, sent this date May 21, 2015, via
email and facsimile.

Thank you,

Beth

Rebecca (Beth) Stevens

Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
1414 Colorado, Ste. 200

Austin, TX 78701

(612) 427- 1350

Fax: 427-4167
beth.stevens@texasbar.com

Please consider the environment before printing this message.

4y DOC15062117_17_64.pf
36K

htipsArrall g oog le.commail/wo/ul=281k= coTORS5830&u avept&z earcheinboxdihe 140788424 70484 30851 mi= 1407894ad 7048430
06/26/2015 7:22PM (GMT-0L:00)
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2015 Jerry Scartrough Mall - RE: CFLD v, Scarbrough

"JWS@jermryscarbrough.net” < WS@jerryscarbrough.net>, "paralegal@jerryscarbrough.net”
<paralegal@jenyscarbrough.net>, Beth Stevens <Beth. Stevens @texasbar.com>

Shelly,

The panel has considered the motion for continuance and will grant the motion, but we wili also reget the hearlng
on the motlon to stay. There will be no hearing tomaorrow morning In this matter.

I will sian an order resetting both hearlngs first thing tomorrow morning. | am away from the office for the rest of
the evening.

Eric Stoebner

On Jun 4, 2015, at 5:52 PM, Shelly Hogue <Shelty. Hogue@Texasbar.com= wrote:

Ms. Richardson,

| understand Mr. Stoabner will ba acting as Panel Chair in your absence.

| want to clarify that Mr. Scarbrough wants the hearing on his Motion to Stay to mowe forward in the
morning and Is only requesting a continuance on his Motion for New Trial.

With that said, | have attached an order as you requested for Mr. Stoebner's consideration.

Thank you,

Shelly

From Lisa Richardson [mailto;lisa.richardson@Irfamilylawtx. com]

Sent: Thursday, June 04, 2015 5:34 PM

To: Shelly Hogue; John Eric Stoebner; Writ Baese

Ce: IWS@jerryscarbrough.net; paralegal@jerryscarbrough.net; Beth Stevens
Subject: RE: CFLD v. Scarbrough

[Guoted text hidden] \.\ //

<Qrder on MFC 6.4.15.docx>

ExchangeDefender Message Security: Check Authenticity

Eric Stoebner <eric@templelawofice.com= Fri, Jun 8, 2015 at 8:26 AM
To: Shelly Hogue <Shelly. Hogue@texasbar.com=
Cc: Lisa Richardson <lisa.richardson@lrfamilylawtx. com=>, Writ Baese <writ@hillcountrypayroll.com:,

htips:Amail.g oog le.comimailiwls fui= 2&iks e 386edf5745view= ptéaearch=inboxéth= 14dc0ad 55028538 Imi= 14dcObS61658ciG7 &aimim 14delccd7f260abbisiml=... A5
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Order on MFC 6.4.15.docx
]
17K

Eric Stoebner <eric@templelawoffice.com: Thu, Jun 4, 2015 at 5:58 PM
To: Shelly Hogue <Shelly, Hogue@texasbar.com>

Cc: Lisa Richardson <lisa.richardson@irfamilylawtx.com>, Writ Baese
<writ@hillcountrypayroll.com>, "JWS@)jerryscarbrough.net"
<JWS@)jerryscarbrough.net>, "paralegal@jerryscarbrough.net"
<paralegal@jerryscarbrough.net>, Beth Stevens <Beth.Stevens@texasbar.com>

Shelly,

The panel has considered the motion for continuance and will grant the motion,
but we will also reset the hearing on the motion to stay. There will be no hearing
tomorrow morning in this matter.

| will sign an order resetting both hearings first thing tomorrow morning. | am away
from the office for the rest of the evening.

Eric Stoebner

[Quoted text hidden]

<QOrder on MFC 6.4.15.docx>

ExchangeDefender Message Security: Check Authenticity

Shelly Hogue <Shelly.Hogue@texasbar.com> Thu, Jun 4, 2015 at 6:12 PM
To: Eric Stoebner <eric@templelawoffice.com=

Ce: Lisa Richardson <lisa.richardson@Irfamilylawtx.com>, Writ Baese
<writ@hillcountrypayroll.com:, "JWS@jerryscarbrough.net"
<JWS@jerryscarbrough.net>, "paralegal@jerryscarbrough.net"
<paralegal@jerryscarbrough.net>, Beth Stevens <Beth.Stevens@texasbar.com>

Thank you, Mr. Stoebner. N\ /1

&
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BEFORE THE EVIDENTIARY PANEL FOR
STATE BAR DISTRICT NO. 08-5 STATE BAR OF TEXAS

COMMISSION FOR LAWYER "
DISCIPLINE, *
Petitioner hl
" A0111214896
V. * A0111214897
W
JERRY W. SCARBROUGH, *
Respondent *
ORDER

ON THIS DAY CAME ON TOQ BE HEARD, Respondent's Motion for Continuance,
Upon due consideration of Respondent's Motion for Continuance and Petitioner's Response to

Motion for Continuance and good cause appearing, the Motion is

GRANTED X Mohpu 1o Sfav) aua MORpu fov New

DENIED Teial owve ohy vg-set o « dale wot
th\@p— Tadrn
SIGNED this dayof___ NUNE 2017, dve 11 201G,
Presiding Member

Papel 8-5 Presiding Member

\\,E
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&/2/2015 Abusae of Discrefion legal definition of Abusa of Discretion

Abuse of Discretion legal definition of Abuse of Discretion

hitp:/legal-dictionary . thefreadictionary.com/Abus e+ of+ Dis cration

Abhuse of Discretion

Also found in: Dictionary/thesaurus, Medlcal, Financial, Encyclopedia, Wikipedia. /¢

\'\
Abuse of Discretion %

A Failure to lake into proper consideration the facts and faw refating to & particular matter; an Arblitrary or
unreasonable departure from precedent and settled judicial custom.

Where a trial court must exercise discretion in deciding a question, it must do so In a way that is not clearly against
logic and the evidence. An improvident exercise of discretion is an error of law and grounds for reversing a decision on
appaal. It does not, howewer, necessarily amount to bad faith, intentional wrong, or misconduct by the trial judge.

For example, the traditional standard of appellate reMew for eMdence-related questions arising during trial is the "abuse
of discretion” standard. Most judicial determinations are made based on evidence introduced at legal proceedings.
Evidence may consist of oral testimony, wiitten testimony, videotapes and sound recordings, documentary evdence
such as exhibits and business records, and a host of other materials, Including wice exemplars, handwriting samples,
and blood tests,

Before such materials may be introduced into the record at a legal proceeding, the trial court must determine that they
satisfy certaln criteria governing the admissibility of evidence. At a minimum, the court must find that the evidence
offered is relevant to the legal proceedings. Evidencs that bears on a factual or legal issue at stake in a controversy is
considered relevant evidence.

The relevancy of evidence is typically measured by its probative valus. bvidence is generally deemed Probatlve if it
has a tendency to make the existence of any material fact more or less probable. Evidence that a murder defendant
ate spaghetti on the day of the murder might be relevant at trial if spaghettl sauce was found at the murder scene.
Otherwise such evidence would probably be deemed irmelevant and could be excluded from trial if opposing counsel
made the proper objection.

During many c¢ivil and criminal trials, judges rule on hundreds of evdentlary objections lodged by both parties. These
rulings are normally snap judgments made In the heat of battle. Courts must make these decisions quickly to keep the
proceedings moving on schedule. For this reason, judges are given wide latifude in making evdentiary rulings and will
not he overturnad on appeal unless the appellate court finds that the trial judge abused his or her discretion.

For exampls, in a Negllgence case, a state appellate court ruled that the trial court did not abuse its discretion by
admitting into evidence a posed accident-scene photograph, even though the photograph depicted a model pedestrian
blindly walking into the path of the driver's wehicle with the pedestrian's head pointed straight ahead as if she was
totally oblivious to the vehicle and other trafic. Gorman v. Hunt, 19 3.W.3d 662 (Ky. 2000). In upholding the trial court's
declsion to admit the evidence, the appellate court obsened that the photograph was only used to show the
pedestrian’s position relative to the whicle at the fime of impact and not to blame the pedestrian for being negligent.
The appellate court also noted that the lawyer objecting to the photograph's admissibility was free to remind the Jury of
its limited relevance during cross-examination and closing arguments.

An appellate court would find that a trial court abused its discretion, howewer, if it admitted into evdence a photograph
wilhout proof that it was authentic. Apter v. Ross, 781 N.E.2d 744 (Ind.App. 2003). A photograph's authenticity may be
established by a witness's personal obserations that the photograph accurately depicts what it purports to depict at
the time the photograph was taken. Ordinarily the photographer who took the picture is in the best position to provide

eqal-dict] rihefreedi cll . GomVADI o+ Digcratt 112
fiegal-dtlonary oriry.comiAuseron Discreton 06/26/2015 7:22PM (GMT-04:00)



06/26/201% FRI 13:13 FAX 254634051¢ mcarbrough law . ] Z]050/0%93

EXHIBIT “9”

06/26/72015 7:22PM (GMT-0L:00)



th}

06/26/2015% FRI 18:13

Page 26

FAX 2546340516 mgearbrough law

TEXAS RULES OF APPELLATE PROCEDURE

Rule 34.5(¢)(2). The appeal must be dismissed if a
certification that shows the defendzant hag che right of
appeal has not been made part of the record under
these rules.

(e) Clerk's Duties. The irial court clerk must nota on the
copies of the notice of appeal and the trial court’s
certification of the defendant's right of appeal the
case number and the date when each was filed. The
¢lerk must then immediately send one copy of each
to the clerk of the appropriate court of appeals and,
if the defendant is the appellant, one copy of each to
the State's attorney.

(f) Amending the Notice or Certification. An amended
notice of appeal or trial court’s certification of the
defendant’s right of appeal correcting a defect or
omisgion in an earlier filed notice or certification,
ineluding a defect in the notification of the
defendant’s appellate rights, may be filed in the
appellate court in accordance with Rule 37.1, or at
any time before the appealing party's brief is filed if
the court of appeals has not used Rule 37.1. The
amended notice or certification is subject to being
struck for cause on the motion of any party affected
by the amended notice or certification. After the
appealing party’s brief is filed, the notice or
certification may be amended only on leave of the
appellate court and on such terms as the court may
prescribe,

(8) Effect of Appeal. Once the record has been filed in
the appellale court, all further proceedings in the trial
courl - except as provided otherwise by law or by
these rules - will be suspended until the trial court
receives the appellate-court mandate,

(b) Advice of Right of Appeal. When a court enterz a
judgment or other appealable order and the
defendant has a right of appeal, the court {orally or
in writing) shall advise the defendant of his right of
appeal and of the requirements for timely filing &
sufficient notice of appeal.

Notes and Commenis

Commeni on 1997 change: This is former Rule 40, In civil
cascs, the requirement of an appeal bond is repealed. Appeal is
perfacted by filing a notice of appeal. A notice must be filed by
any party seeking to alter the trial court’s judgment. The

- restricted appeal — formerty the appeal by writ of crror — is

perfected by filing a notice of appeal In the irial court as in other
appeals. The contents of the notice of appeal is prescribed. The
notice of timitation of appeal is repealed. In criminal cages, the
rule is amended to apply to notices by the State, and to refer to
additional statutory requirements for the State’s notice, In felony
cases in which the defendant waived trial by jury, pleaded guilty

26

or nolo contendere, and received a punishment that did not
exceed what the defendant agreed to in a plea bargain, the rule i3
amended to make clear that regardless of when the alleged error
oceurred, an appeal must be based on a jurlsdictional defect ora
written motion ruled on before trial, or be with the permission of
the trial court.

Corament to 2002 change: Rule 25.2, for criminal cases,
is amended. Subdivision 25.2(a) states the parties’ rights of
appeal that are established by Code of Ceiminal Procedure article
44,01 and by article 44.02, the proviso of which was repealed
when rulemaking power was given to the Court of Criminal
Appeals. Subdivision 25.2(b) iz given the requirement that a
natice of appeal be in *sufficient” form, which codifies the
decizional law. The requirement in former subdivision
25.2(b)(3) that a plea-bargaining appellant's notice of appeal
specify the right of appeal is replaced by a requirement in
subdivision 25.2(d) that the trial courl cerlify the defendant’s
right of appeal in evety case in whith a judgment or other
appealable order is ¢ntéred, The certificate should be signed at
the time the judgment or other appealable order is pronounced.
The form of certification of the defendant's right of appeal is
provided in an appendix to these rules. 1f the record does not
include the triat court’s certification that the defendant has the
right of eppeal, the appeal must be dismissed. If a sufficient
notice of appeal or certification is not filed after the appellate
court deals with the defect (see Rules 34.5(c) and 37.1),
preparation of an appellate record and representation by an
appointed attorncy may cease.

Rule 26. Time to Perfect Appeal
26,1, Civll Cases

The notice of appeal must be filed within 30 days afier the
judgment iz signed, excepi as follows:

{(a) the notice of appeal must be filed within 90 days
after the judgment is signed if any pacty timely files:

(1) & motion for new (rial;
(2) amotion to modify the judgment;

{3) =2motion to reinstate under Texas Rule of Civil
Procedure t63a; or

(4) arequestfor findings of fact and conclusions of
law If findings and conclusions either are
required by the Rules of Civil Proosdura or, if
not required, could properly be considered by
the appellats court;

(b) inanaccelerated appeal, the notice of appeal must be
fited within 20 deys after the judgment or order is
signed;

((’qll
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MR Texas Center for
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2.24 Appeals by Respondent or Commission:

The Respondent or Commission may appeal the judgment to the Board of Disciplinary Appeals. Such
appeals must be on the record, determined under the standard of substantial evidence. Briefs may be flled
as a matter of right. The time deadlines for such briefs shall be promulgated by the Board of Disciplinary
Appeals. An appeal, if taken, is perfected when a written notice of appeal is filed with the Board of
Disciplinary Appeals.' The notice of appeal must reflect the Intention of the Respondent or the Commission
to appeal and identify the decision from which appeal is perfected. The notice of appeal must be filed within
thirty days after the date of judgment, except that the notice of appeal must be filed within ninety days after
the date of judgment if any party timely files a motion for new trial or a motion to modify the judgment.

06/26/72015 7:22PM (GMT-0L:00)



06/26/2015% FRI 18:14 FAX 2546340516 mgarbrough law @]053/0%93

EXHIBIT “10”

06/26/72015 7:22PM (GMT-0L:00)



06/26/201% FRI 13:14 FAX 254634051¢ mcarbrough law Z]054/0%93

&/5/2015 THE TEXAS CONSTITUTION ARTICLE 1. BILL OF RIGHTS

Sec., 19. DEPRIVATION OF LIFE, LIBERTY,
No citizen of this State shall be deprived of life,
property, privileges or immunities, or in any manner disfranchised,

ETC.; DUE CQURSE OF LAW,
liberty,

except by the due course of the law of the land.

\! 74

0
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2.256 No Supersedeas

An Evidentiary Panel’s order of disbarment cannot be superseded or stayed. The Respondent may within
thirty days from entry of judgment petition the Evidentiary Panel to stay a judgment of suspension. The
Respondent carries the burden of proof by preponderance of the evidence to establish by competent
evidence that the Respondent’s continued practice of law does not pose a continuing threat to the welfare
of Respondent’s clients or to the public. An order of suspension must be stayed during the pendency of any
appeals therefrom if the Evidentiary Panel finds that the Respendent has met that burden of proof. An
Evidentiary Panel may corxlition its stay upon reasonable terms, which may include, but are not limited to,
the cessation of any practice found to constitute Professional Misconduct, or it may impose a requirement
of an affirmative act such as an audit of a Respondent’s client trust account.
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STATE OF TEXAS §
COUNTY OF BELL §

Before e, the undersigned authority, personally appeared Jerry Scarbrough, who, being
by me duly sworn, deposed as follows:

“My name is Jerry Scarbrough. The facts set out below are based upon actions taken
before I was involved in the case, they are not based on my personal knowledge but were taken
from a certified copy of the record on appeal, which [ personally read, and which I ask the panel
to take judicial notice of. The facts I have discovered after the trial which are set out below are
based upon my personal knowledge.

I have been licensed to practice law for more than thirty-three (33) years. I have been
certified by the Texas Board of Legal Specialization in Personal Injury Trial Law since 1990.
Not once have I ever been disciplined by the bar for attorney misconduct before this instant case.
As you can see from the attached affidavits, my clients and peers believe as I do, that my
continued practice of law poses no threat to their welfare or to the public.'

This case was originally brought by Clayton Olvera over a partnership and employment,
contract, which was drafted by an esteemed member of the BODA, Jack Crews in 2008, In the
suit he claimed that Gary Purser Sr., and his company, Freytag Irrigation, wrongfully discharged
him and that Gary Purser, Sr, and Freytag owed him money under the agreement. He also
alleged that Gary Purser’s family interfered with his contract rights. Elizabeth Tipton, daughter
of Gary Purser, attorney and complainant in this grievance, along with her brother, Gary Purser,

Jr., his wife and city council woman, Joann Purser, trespassed onto Melissa Deaton’s property

! Affidavits of Brian Brannock, Kim Brannock, Wayne Case, Jr., James Daigle, Byoung Sook
Lee-Kim, Howard Liles, Michelle Barber Chimene, Esq., Frank Cimino, Esq., Stephen W.
Sather, Esq., and Amy-Nicole Ximinez are attached hereto and incorporated herein for all

PUrposes.

AFFIDAVIT OF JERRY SCARBROUGH
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and assaulted her and Gary Purser, Sr., February 25, 2009. On April 29, 2010, Joann Purser
assaulted Gary Purser St. while he was sitting in his truck on Melissa Deaton’s driveway at her
home in Temple, Texas. In that episode she took from Gary Purser, Sr., an elderly person,
$9,300, according to her own testimony. She also assaulted Melissa Deaton, causing her serious
personal injuries. June 18, 2010, Helen Purser and her children filed a countersuit against Olvera
and added Melissa Deaton and Denise Steele as defendants. They claimed that Gary Purser had
Alzheimer’s Disease, dementia and other mental disorders, and that Olvera, his former girlfriend,
Denise Steele, and her friend, Melissa Deaton somehow defrauded them. Gary Purser, Sr., never
made such a claim however, nor did his companies. Helen Purser, his wife, claimed that Denise
Steel and her friend, Melissa Deaton, my client, had defrauded the marital estate and sued Gary
Purser, Sr. for divorce, where she sought restraining orders against her husband, enjoined him
from transferring any assets, coming near her, his home or business, and requested the court to
make an unequal division of their estate. She alleged Denise Steele and Melissa Deaton had
inappropriate relationship with her husband, and alienated his affection. These suits against
Deaton were filed in May 2010, before T was hired to represent Melissa Deaton. Deaton had
initially hired John Redington, an attorney, who had sued Helen, Gary Purser, Jr., “Bubba”,
Joann Purser, and Sue Ellen Purser for trespass and assault. Jack Crews did not represent Gary
Purser in the divorce action, but knew of the case, referred him to a divoree lawyer, and in
violation of his restraining order, drafted Gary Purser’s transfer of his interest in the 1999 Gary
Purser, Sr. Trust, August 8, 2010. The trust had an estimated value of fifty million dollars
($50,000,000). These transactions had already trangpired before I was hired on August 12, 2010.
Melissa Deaton was suffering from scleroderma, a terminal disease. When we first met

she was extremely ill. She signed a contingent fee contract which I agreed to defend her in the

AFFIDAVIT OF JERRY SCARBROUGH
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divorce and contract suit and prosecute her counterclaim for personal injuries. We conducted
initial discovery as normal and requested disclosures, request for production and interrogatories
pursuant to the Rules of Procedure. Likewise, we responded to their discovery as we normally
do in these cases. At the time we responded to their request I did not have any items that I did
not produce for their request. Subsequent to our responses we served on them, Melissa Deaton,
unbeknownst to me, recorded a conversation between Gary Purser, Sr., her sister, and herself.
There had also been an alleged recording made by John Redington, May 2, 2010, between him
and Gary Purser, Sr., which Melissa Deaton did not have and I did not know about at the time.,
In Deaton’s deposition, January 7, 2011, she disclosed the recordings and 1 immediately set
about trying to obtain them from her and John Redington. In effect she supplemented her
disclosures and responses to discovery by identifying theses recordings. Deaton produced the
recorder (she said that it belonged to Denise Steele) she used to record her sister and Gary
Purser, Sr. to me. Itlooked like a large thumnb drive, but 1 could not see any means to play it
because it had no external connection apparatus or wires. I could not play the device so I carried
it to my longtime IT professional Shawn Richeson. At that time I asked Richeson to copy the
conversation on the device to a CD in order for me to deliver it to Jeff Ray, Helen Purser’s
attorney. When I picked up the CD it contained only one recording, the conversation my client
had described to which I had my staff copy and deliver to Jeff Ray. Soon afterward T returned
the recording device to my client. I did not hear nor did my client ever admit that the device had
more than the one recording on it. The recorder disappeared, she claimed, during her spring
cleaning. She told me that the device was either thrown away or given to Good Will by
volunteers who helped her clean her home. We did not discover this loss until 1 asked her to

return the recorder to me after Helen Purser filed motions for sanctions. I continued to seek the

AFFIDAVIT OF JERRY SCARBROUGH

06/26/72015 7:22PM (GMT-0L:00)



06/26/201% FRI 13:17 FAX 254634051¢ mcarbrough laywy . Oe1/0%3

Redington recording, and eventually [ obtained the analog mini cassette tape recording on about
May 25, 2011. I took it to Shawn Richeson, where he converted it to a digital format and copied
it to a CD. Idelivered it to Helen Purser, on May 27, 2011. During this time Jeff Ray and Jack
Crews had the so called “secret” recordings that they claimed they had obtained from Shawn
Richeson, my IT professional, on April 21, 2011.

According to Jeff Ray, Helen Purser’s lawyer, his IT professional obtained one and then
ten recordings from my IT professional on A;I:ril 21,2011.% The recordings, only eight, were not
provided to me until September 23, 2011. Helen Purser only played selected portions of the so
called “secret” recordings during hearings on her motion for sanctions against me, Melissa
Deaton and John Redington in August, Her lawyer, Jeff Ray also provided the recordings to the
judge ex-parte in August, Melissa Deaton claimed she did not make them nor did she ever admit
that they were true recordings of conversations she and Gary Purser, Sr, had. [ was joined as a
defendant on July 5, 2011. The Pursers alleged that I was a co-conspirator and claimed that I had
defrauded Gary Purser, Sr. along with my client, Melissa Deaton. They also sought to sanction
me for spoliation of the recording device which my client had lost. 1 was severely sanctioned by
the trial court, and at the trial he gave the jury a spoliation instruction which allowed the jury to
consider the failure to produce the recording against us. These sanctions are currently on appeal
to the Third Court of Appeals at Austin.

The linchpin of Helen Purser’s case was that her husband was suffering from
Alzheimer’s Disease, dementia, and other mental disorders. This fact was never established and
to this day there was never a finding that Gary Purser, Sr. was incompetent at anytime. On

March 14, 2011, at a hearing on my Motion to Compel discovery, we entered into an agreement

? Juan Francisco Casas’ deposition Jan 27, 2014, 12-60683-cag Chapter 7, Waco, Texas.

AFFIDAVIT OF JERRY SCARBROUGH
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and the court signed an order that prohibited the parties from divulging their medical records to
anyone other than experts for review in preparation of trial. They were stonewalling me in
producing Gary Purser, St. for depositions, and they did not produce his medical records until
July 20, 2011, only eight days before he died. They had however filed many pages of Gary
Purser, Sr,’s medical records with the court, unsealed, in May, before the hearings on their
motions for sanctions. Those records were not helpful to their position that Gary Purser, Sr. was
incompetent. The psychologist and medical doctors thought he was suffering from depression
and anxiety due to his marital and family problems instead of any mental defects. They also
noted that he had been living separately from his wife, alone, since October 15, 2009. They also
documented that he was taking Risperidone, a drug which had a black box wamning which
cautioned against giving it to elderly dementia patients. [ became very suspicious of the motives
of Helen Purser and her children when I discovered Gary Purser, Sr. was in very poor mental and
physical condition May 26, 2011, His wife had dismissed her divorce action against him in
January after he had agreed to her conditions to come home. The conditions were that he
transfer his interest in his Gary Purser 8r. 1999 Trust to his children or their accountant, give up
his driver’s license, keys to his truck, cell telephone, retire from his position as general manager
of his construction companies and stop visiting his friends, Melissa Deaton and Denise Steele,
and give her his medical power of attorney. David Pace, my process server told me that Mr.
Purser was very ill, near death when he attempted to serve a subpoena on him and Helen Purser,
on May 26, 2011. He said, “they had hospital beds set up in their living room. Gary Purser had
a feeding tube in his nose and was incoherent.™ I was alarmed because he was my star witness.’

The next day at the hearing when I asked Elizabeth Tipton why her father wasn’t there, she said

3 I had seen him with his daughter, Elizabeth Tipton. January 17, 2011, at a Mexican Restaurant
and he was in very good physical and mental condition.
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he and her mother were ill and ¢couldn’t make the hearing for that reason. When I asked her for
their conditions out of my concerns for their health she said, “my mother is going to be alright,
but dad is not going to make it.” Because of my knowledge of the medical treatments and his
previous condition I felt that Gary Pﬁrser was being abused by his family and felt that I should
report my beliefs to the Adult Protective Service. He died on July 28, 2011, before the service
had completed a full report. It concluded that he was able to financially take care of himself and
that my complaint was unfounded, At the subsequent trial they offered only a short version of
the APS’s findings in an effort to prove that I was intentionally attempting to harm them. I was
Just following the law by reporting my suspicions surrounding my discovery of his condition.
Subsequently, I have discovered very disturbing facts which led me to believe that Helen Purser
and her family intentionally abused and ultimately cansed the death of Gary Purser, Sr.
Although I was sanctioned for divulging Gary Purser’s medical records to a homicide detective,
who by definition is an expert, the family continued to publish his records in the file of the case
and plead facts that alleged his medical conditions in their pleadings. Elizabeth Tipton testified
that shortly after Gary Purser’s death, they had waived the confidentiality of his medical records
because they wanted to use them at trial.* At trial they introduced his medical power of attorney
which expressly provided that his health care providers were to provide his medical records to
anyone who had an interest in him.” The medical power of attorney was not produced, but kept
from me because it was in contravention of their claim that he was entitled to confidentiality of
his medical records. The same medical records that they claimed I had improperly divulged to

the detective and his niece, Carolyn Bolling. The medical records were ordered by the court,

1 Trial testimony of Elizabeth Tipton
5 Gary Purser, 5r.’s Medical power of Attorney, trial exhibit 30
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March 14, 2011, to be produced within ten (10) days, but they were not provided to me until July
20,2011. They had been edited and did not have the records of treatment beyond June of 2011.
The remaining Gary Purser medical records were not produced until the trial, September
2012, They disclosed that Helen Purser had provided a do not resuscitate DNR notice to all
healthcare providers when they picked Mr. Purser up at his home early on July 24, 2011, and that
she or her children made the hospital staff aware of the DNR muwltiple times. They also ordered
the care givers to discontinue service, (DS), to him at least twenty-four (24) hours before he died.
Mr. Purser’s last admission records noted he was unresponsive, dehydrated, malnourished, he
had lost 30lbs. in last 90 days, had aspiration pneumonia, sepsis, stage II bed sore, and possible
strep, when he arrived at the hospital. Most alarming to me was the fact that Gary Purser’s
primary physician, Dr. Jessie, had twice told him that he should discontinue taking Risperidone
because of its side effects. The first time was when Gary Purser went to him and was
complaining about drooling salvia in February. He told Gary that that was a side effect of
Risperidone and he should stop using it. In March, Gary went again went to see Dr. Jessie,
accompanied by his wife, Helen, and again Dr. Jessie told them that he should stop the
Risperidone. Helen then said she didn’t want him to because he would began acting again as he
had previously. Up until that time the medical records show that Risperidone was being
prescribed to him on a monthly refill basis, but in May his pharmacy records reflect that he was
prescribed 180 tabs, or 90 days supply by Dr. Jessie. Doctor Jessie's records; however, do not
document any request for such a prescription, nor is there any notes reflecting that he ordered

any more Risperidone for Gary Purser. Recently, I discovered that Helen Purser was the only
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one to order and pick up Gary’s medicine, and she alone gave it to him daily.® This revelation is
in sharp contrast to her deposition testimony where she claimed that she did not give him his
medicine, but a hired nutse or Sue, her daughter, dispensed his medication to him.” The falsity
of her testimony was brought out by Gary Purser, Sr.’s sworn interview, conducted by your
esteemed colleague Jack Crews, April 19, 2011, in his office, exactly one hundred (100) days
before Gary Purser died. That interview was conducted to cover for Mr. Crews’ legal work
where he allowed and assisted Gary Purser’s transfer of his valuable assets (1999 Gary Purser,
Sr. Revocable Trust) to Ron Stepp, and ultimately to Elizabeth Tipton, Gary Purser, Jr. and Sue
Ellen Van Zanien, his children. All of these persons are his firm’s clients and two of them have
interlocking business relationships with the firm’s partners. At the time this occurred Jack
Crews knew that there were restraining orders in the divorce action prohibiting Gary Purser from
transferring any of his assets, and he also knew that there were allegations made by Helen Purser
that he was incompetent, unable to care for himself or manage his business affairs.

Soon after Gary Purser, Sr, was buried Jack Crews took over as attorney in charge of the
Helen Purser and Purser Family defense team. Up until that time he maintained that Gary Purser
was competent close to the day he died.”,” Afier he took over as lead counsel he switched sides.
He adopted the Purser Family’s claims that Gary Purser suffered with Alzheimer’s Disease,

dementia and other mental disorders, and was incompetent. His new adopted pleadings claimed

§ Gary Purser interview, April 19, 2011, by Jack Crews, attached hereto as exhibit 1 and 2 for all
purposes.

” Helen Purser deposition in cause 236,117-B, 146™ Judicial District Court,Bell County

8 Jack Crews testified in Federal court that Gary Purser was competent close to the day he died.
® He also maintained that Gary Purser, Sr. was competent, November 29, 2010, when he served
his responses to discovery to Clayton Olvera’s discovery request and requests for admission.
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that Melissa Deaton and Denise Steele had somehow defranded Gary Purser, Sr. of thousands of
dollars and his community assets.'®

Gary Purser’s medical records did not support the notion that he was suffering from
Alzheimer’s,"" so they looked around and came up with symptoms they found on the internet to
convince the doctors Gary Purser was suffering from FTD (frontotemporaldementia).* Itis a
disease that normally occurs in patients much younger than Mr. Purser, and has other traits that
did not match with the actual symptoms his wife claimed he was having. For instance, people
suffering from FTD maintain their cognitive skills for years, and brain scans can diagnose the
disease because the frontal lobe atrophies.'* Some patients have been known to have unusual
behavioral traits such as inappropriate sexual remarks toward others, craving sweets and taking
their shoes and socks off in a restaurant, Helen Purser testified that Elizabeth had written her a
note which listed the types of things FTD patients sometimes displayed. She dutifully told his
doctors that he was suffering with these things, and they provisionally diagnosed him as having
FTD. But patients who crave sweets, eat pies and cakes as she claimed he did do not lose weight
as Mr. Purser did. In the last ninety (90) days of his life he lost thirty (30) pounds. Helen told
his doctors that for the last thirty (30) days before she brought him in on his last admission, he
had not eaten solid food, and that she had been giving him a liquid diet of ensure and vodka
tonics." Helen Purser, while her divorce was still pending, told the doctor that he was acting
inappropriately toward waitresses and was sexually aggressive toward them and her. She tried to

get the doctor, (not his primary physician) to declare that he should not be able to drive and have

"°This must have occurred during the time between my being hired and Gary Purser’s death,

'! He had three normal cat scans and a “grossly normal” PET scan.

2 Crews dropped Alzheimer’s from their 4 Amended Petition and went with FTD instead.

1 Elizabeth had a PET scan performed on Gary Purser which was “grossly normal”, no signs of
abnormalities.

' Gary Purser admission notes July 24, 2011.
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the department of public safety suspend his driving privileges. He suggested that Gary retake his
driver’s test to satisfy them he could drive, and he passed it much to their dismay.'> He had a
valid Texas Driver’s License until the day he died.'

On April 19, 2011, Jack Crews had Gary Purser, Sr. make a sworn interview with a court
reporter and videographer taking down his every word. In it they declared it was made for
privileged purposes, “attorney work product”, but they agreed that he could give a copy of it to
Jeff Ray, Helen’s attorney. They did not provide a copy to me although I had requested it in my
discovery requests and request for disclosures in Augu;‘.t almost a year earlier. The transcript and
video were finally provided to my attorney afier the judgment against me had beén entered and
they were trying to get the bankruptey court to find the staggering judgment declared as non-
dischargeable. It eviscerated their entire case. There, Mr. Purser sat; drooling from the
Risperidone Helen was giving him every day against his doctor’s orders, answering questions
about his involvement in the suit against my clients, Melissa Deaton and Denise Steele. He flatly
denied he ever had any sexual relationship with either lady, and dispelled all the relevant facts
that his wife and family were claiming in their lawsuit against me, Melissa Deaton, and Denise
Steele.!”

The foregoing testimony and evidence was not presented to the Panel because the CDC
persuaded thern to apply collateral estoppel against me. They claimed that the jury’s decision
and answers to the charge precluded me from offering contradicting testimony. There are

several reasons that this application of collateral estoppel is unfair. I was joined in the

1% His daughter called the doctor’s office and said that Gary Purser had passed his driver’s exam
in February, 2011.

16 Certified copy of DPS driver’s records for Gary Purser, Sr., attached hereto and incorporated
herein for all purposes..

' See exhibits 1 and 2.
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underlying suit after the court found that I intentionally destroyed evidence contained in the lost
recorder. That finding is not supported by evidence in the trial record, and is currently on appeal
at the Third Courts of Appeal in Austin. The issues which the jury found I was responsible for
committing were not supported by evidence presented by the Purser’s case. For example, there
was no evidence that [ obtained any money or valuable property from Gary Purser, nor was there
any evidence that I defamed anyone. Likewise there was no evidence that I conspired with my
clients to fraudulently obtain anything of value from Gary Purser or his Community Estate.
Because they failed to prove their case I did not offer any evidence to rebut theirs, Judge
Mayfield summed it up succinctly at the end of the trial after my attorney rested my case. He
told David Fernandez, my lawyer, that his defense was “brilliant.” He went on to say, “they
taught us in law school not to offer any evidence if your opponent didn’t prove up their case.”
That is why I did not testify or offer the foregoing evidence, and another reason is I was unable
to offer some of the evidence discussed above is because it was intentionally hidden from me,
and not discovered until later. Additionally, at the trial I was not representing Melissa Deaton or
Denise Steele, but I could not offer any evidence that might harmn their interest. They are the
only witnesses who could testify as to the origin and validity of the so called “secret” recordings.
My conclusions as to its validity would only have been speculation, because I was not a party to
them. Additionally the evidence was clear that [ did not destroy or lose the recorder. Idid
attempt to preserve it as soon as [ was told that it might contain some relevant information.

The most egregious conduct was the fact that Judge Alice Oliver Parrot testified at the
trial that I had committed unethical conduct by not producing or destroying the so called “secret”
recordings that they had obtained from my IT professional. She claimed she didn’t want to file a

grievance against me until the trial was over because she didn’t want to prejudice the jury. Her
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testimony inflamed the jury against me and the other defendants to such an extent that
instructions could not have cured the wrong. Her testimony lead directly to the punishing
judgment the jury awarded against us.

I believe my Motion to Stay the Panel’s suspension of my right to practice of law will
prevail because the evidence attached to this affidavit clearly demonstrates that my continued
practice of law will not pose a threat to the welfare of my clients or the public. Itotally agree
with the witnesses who have swomn to their affidavits supporting me, and affirm that my
continuing practice of law will not pose a threat to the welfare of my clients or the public.

"Further affiant sayeth not."

AP

0‘3{ Scarbro¥igh

H
SWORN TO AND SUBSCRIBED before me on thea® day of:r wne 2015,

-y

A7} MY COMSSION EXPIRES

ANYNCOLE XNINEZ ‘ Notary Public, State of Texas

August 7, 2017
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STATE OF TEXAS §
COUNTY OF 4/ §

Before me, The undersigned authority, personally appeared Brian Brannock, who, being
by me duly sworn, deposed as follows:

“My name is Brian Brannock. I am a former client of Jerry Scarbrough. The facts set out
below are based upon my personal knowledge, and are true.

My wife and I were involved in automobile wreck May 14, 2010, in Belton, Texas, Asa
result of the wreck I have suffered serious personal injuries, which have caused me great
financial loss, and unemployment. I retained a lawyer in Killeen to take legal action against the
negligent driver soon after the wreck. The case languished in his office until I decided that [
needed to find a lawyer that would fully represent me in my case. I asked Jerry Scarbrough_to
help me with my case, and he agreed to assist me. We entered a written contingent fee contract
agreement and did not require me to pay any fee up front. I was very happy with the
representation Jerry Scarbrough was providing me. He and his staff kept me informed of his
work on the file, and they were always available to visit with me if I needed to ask them any
questions.

Based on my personal experience I feel that Jerry Scarbrough’s continued practice of law
will not pose a threat to his client’s welfare or to the welfare of the public. His suspension from
the practice of law would harm me and the public in my opinion. If his ability to practice law is
restored I believe he will again zealously represent me and obtain a satisfactory resolution to the
case,

"Further affiant sayeth not."

SWORN TO AND SUBSCRIBED before me on the /&oday of Ny (- , 2015,

Notary Public, State o - T
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STATE OF TEXAS §
COUNTY OF &M} §

Before me, The undersigned authority, personally appeared Kim Brannock, who, being
by me duly sworn, deposed as follows:

“My name is Kim Brannock. I am a former client of Jerry Scarbrough. The facts set out
below are based upon my personal knowledge, and are true.

My husband and [ were involved in automobile wreck May 14, 2010, in Belton, Texas,
As aresult of the wreck 1 have suffered serious personal injuries due to the severe personal
injuries my husband sustained in the antomobile wreck, which have caused me great financial
loss, and mental anguish. I retained a lawyer in Killeen to take legal action against the negligent
driver soon after the wreck. The case languished in his office until we decided that we needed to
find a lawyer that would fully represent us in our case. I asked Jerry Scarbrough to help with the
case, and he agreed to assist. We entered a written contingent fee contract agreement and did not
require me to pay any fee up front. I was very happy with the representation Jerry Scarbrough
was providing me. He and his staff kept me informed of his work on the file, and they were
alwalys available to visit with me if | needed to ask them any questions.

Based on my personal experience I feel that Jerry Scarbrough’s continued practice of law
will not pose a threat to his client’s welfare or to the welfare of the public. His suspension from.
the practice of law would harm me and the public in my opinion. If his ability to practice law is

restored 1 believe he will again zealously represent me and obtain a satisfactory resolution to the
w

Case,
"Further affiant sayeth not.”
ThaaW & *%\M
im Brannock
Fh
SWORN TO AND SUBSCRIBED before me on the S day of \\3-% , 2015,

B " AMY NICOLE XIMINEZ
i B MY GOMMISSION EXPIRES
Auguat7, 2017

Wotary Public, SMMA

06/26/72015 7:22PM (GMT-0L:00)



06/26/2015 FRI 13:23 FAX 2546340516 mcarbrough law . (Zo73/0%3

STATE OF TEXAS §
COUNTY OF 5

Before me, The undersigned authority, personally appeared Wayne Casey, Jr., who, being
by me duly sworn, deposed as follows:

“My name is Wayne Casey, Jr. I am a client of Jerry Scarbrough. The facts set out
below are based upon my personal knowledge, and are true.

I was seriously injured when an elderly gentleman turned his car in front of a truck I was
driving. The resulting collision killed him instantly, and caused the truck and its load of fertilizer
to leave the road and hit a tree. The injuries I sustained in the wreck have caused me permanent
debilitating injuries. I retained Jerry Scarbrough to represent me in a legal action to recover my
damages. We entered into a written retainer agreement which is contingent on his successful
representation in the suit he filed in McLennan, County, Texas. Currently the suit is in not
proceeding because Jerry Scarbrough’s right to practice law is suspended. He is the only lawyer
[ want to handle my case because he is very diligent and knowledgeable of the facts of my case.

Jerry Scarbrough’s continuing practice of law will not pose a threat to the welfare of his
clients or the public. I sincetely hope that the Board of Disciplinary Appeals stay any suspension
Jerry Scarbrough is under and that he is allowed to serve me and the public as he has in the past.

"Further affiant sayeth not."
|

Wayne Cadey

p——
SWORN TO AND SUBSCRIBED before me on the &d&y of Lyl , 2015,

Notary Public,

P} MY COMMISSION EXPIRES
Auguat 7, 2017
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STATE OF TEXA §
COUNTY OF &jh §

Before me, The undersigned authority, personally appeared James Daigle, who, being by
me duly sworn, deposed as follows;

“My name is James Daigle. I am a former client of Jerry Scarbrough, The facts set out
below are based upon my personal knowledge, and are true.

I hired Jetry Scarbrough to represent me regarding an automobile wreck that I was hurt
in. He has done an outstanding job in recovering from the negligent driver, however he was
underinsured. Jerry Scarbrough then looked to my automobile insurance policy, and began
pursuing a claim under it to recover my damages from the under insured driver’s protection
coverage. Since his right to practice law was suspended I have retained another lawyer to assist
me. My new lawyer is not as able as Jerry Scarbrough was and | feel like I am at a disadvantage
because Jerry Scarbrough is not representing me now.

Based on my own experience [ believe Jerry Scarbrough’s suspension from the practice
of law has jeopardized my case and those other clients he represented before his suspension. His
continued practice of law will not pose a threat to the welfare of his clients or the public, The
Board of Disciplinary Appeals should stay his suspension and he should be allowed to continue

practicing law.

"Further affiant sayeth not." ) 2 z gf ; Z

James Daigle

SWORN TO AND SUBSCRIBED before me on the /2 day of_/uuﬁ_ .2015.

Y NICOLE YXMINEZ
‘%‘i MYMGAOMMIESIDN EXPIRES
A.uuusl? 2017
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STATE OF TEXAS
COUNTY OF Py {)

Before me, The undersigned authority, personally appeared Byong Sook Lee-Kim, who,
being by me duly sworn, deposed as follows:

“My name is Byoung Sook Lee-Kim. I am a former client of Jerry Scarbrough. The facts
set out below are based upon my personal knowledge, and are true.

My husband and I are native Koreans. We are in Texas because he is a Baptist minister
who was preaching at a Korean church locally. The congregation hired Jetry Scarbrough to
represent it in a church matter several years ago, and he was instrumental in bringing the matter
to a successful conclusion. Because of him and his staff’s work I have recommended him to
friends and others when they have asked me to advise them on hiring an attorney. He has
continued to help us when called upon, and recently we have asked him to help us with other
legal matters of a personal nature. His continued practice of law will not pose a threat our
welfare or to the public’s welfare. We are satisfied with his legal work in the past and look
forward to his assistance with our future needs, It would be very hard to find another lawyer to
help us as well as Jerry Scarbrough has. We hope you will allow him to continue to practice law.

"Further affiant sayeth not."

ol LA

Byoung Sook Le-Kim

SWORN TO AND SUBSCRIBED before me on the Eday of _J M .+ 2015.

" AMY NGOLE XMINEZ
Y COMMISSION EXPIRES Notary Public, State of Texas

Auuust? 201?
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STATE OF TEXAS

COUNTY OF Re} §

Before me, The undersigned authority, personally appeared Howard Liles, who, being by
me duly sworn, deposed as follows:

“My name is Howard Liles, My case was refetred to Jerry Scarbrough, by another
attorney to handle the litigation matter, The facts set out below are based upon my personal
knowledge, and are true.

I was involved in a multi car automobile wreck with an 18 wheeled semi tractor truck,
March 21 2013, in San Antonio, Texas. As a result of the wreck I have suffered serious personal
injuries, which have caused me great financial loss, and unemployment. I retained a lawyer in
Killeen to take legal action against the negligent driver soon after the wreck. The case
languished in his office until shortly before the statuie of limitations would have barred my
recovery, [ asked Jerry Scarbrough to help me with the file and he promptly filed suit in Bexar
County, and the case was progressing along very smoothly until his license to practice law was
suspended. The case is again being handled by the original referring lawyer, It has gone back to
dormancy, and I fear that it has been put on a “back burner.” [ was very happy with the
representation Jerry Scarbrough was providing me. He and his staff kept me informed of hig
work on the file, and they were always available to visit with me if I needed to ask them any
questio_ns.

Based on my personal experience I feel that Jerry Scarbrough’s continued practice of law
will not pose a threat to his client’s welfare or to the welfare of the public. His suspension from
the practice of law would harm me and the public in my opinion. If his ability to practice law is

restored I believe he will again zealously represent me and obtain a satisfactory resolution to the

Ccase.
"Further affiant sayeth not." /
/’4 il 57:/@
Howard Liles
SWORN TO AND SUBSCRIBED before m%)n the ,& day om&l , 2015,

Notary %ublic, WWN
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Affidavit of Michele Barher Chimene
COUNTY OF HARRIS

§
§
STATE OF TEXAS §

BEFORE ME, the undersigned authority, on this day personally appeared Michele
Barber Chimene, who by me being first duly sworn, upon her oath deposed and
stated as [ollows:

“My name is Michele Barber Chimene. I am over the age of 18 years, am of
sound mind and body, have never been convicted of a felony or erime of moral
turpitude, am In all ways competent to make this affidavit and have personal
knowledize of the facts set out herein, which are true and correct.

‘I am an attorney working with the CHIMENE LAW FIRM, and have
practiced appellate law for approximately twenty-two years. I have never had
sanctions levelled against me or one of my clients and I am familiar with the
disciplinary rules and abide by them. I have also taken coursework in psychology at
Dartmouth College iu Hanover, NH, and have studied many hooks and scientific
articles on “Medline” on “reading” people, in an effort to be better able to “size up”
potential clients and opposition counsel. In the years since I began this study, I have
gone from very little accuracy in determining when someone would not pay and
when someone was lying to almost 100% accuracy in determining whether someone
I was speaking with was lying or telling the truth. Therefore, I consider myself a
good judge of character at this time.

‘During the last approximately four years I have worked closely with Jerry
Scarbrough on a number of cases at the trial, appellate, mediation and United States
' Supreme Court level. These cases include (but are not Jimited to) David Saverse v.
State of Texas, Warmbrod v. USAA, and Olivera v. Purser v. Deaton. 1 have had
ample participation in pre-trial matters in his cases, and, on those cases which he
appealed, I have read the complete records of the cases, so as to have a full
comprehension of what went on at the trial level. In the cases in which I worked for
Jerry Scarbrough, there was never any sign of discovery impropriety on the part of
Mr. Scarbrough or his office. He has several times said that, “I give them
everything and let the chips fall where they may.” I mever, except for the Purser
case, had any discovery battles where Mr. Scarbrough was accused of not producing
everything he should. As his appellate attorney, I can say that there was no
evidence that the “missing” tape was made by Mr. Scarbrough's clients, no evidence
that they ever had it, and definitely no evidence that Mr. Scarbrough ever had the
tapes he was accused of failing to produce. The Pursers at that time were accused of
having a private detective follow Mr. Purser, and this detective would have had
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access (o tape Mr, Purser and anyone he was with. This case is currently on appeal
in the Austin Court of Appeals, The sanciions are at issue on appeal. I have
approximately a 70% success record on my appellate practice, so I have some
professional judgment as to the likelihood of success of an appeal. Mr,
Scarbrough’s appeal of his sanctions has a very high probability of success, in my
professional opinion.

The question that was posed to me was whether Mr. Scarbrough would be a
detriment to the public, his clients or the legal profession if he was allowed to
practice until this matter was final. My answer ls a very strong, “No, he would not
be a detriment.” To make this answer, I reviewed some of my case files and
searched Mr. Scarbrough’s name on the web, as well as relylng upon my current
memory. There was one, (only one), case in which sanctions had been requested
against Mr. Scarbrough; that case also involved Mr. Purser and Jack Crews. In
that case, counsel was mad that Mr, Scarbrough did not nonsuit her client before
having taken any sworn testimony of the parties. As an attorney who has taken a
number of depositions and done a number of summary judgments, as well as filed
nonsuits, it is my professional opinion that it would be highly irregular to nonsuit a
party before having the chance to question that party, An attorney has a duty to
zealously represent his client, and that, in my opinion, would not be zealous
representation. The sanction was reversed on appeal.

There are several froquent ways that an attorney may easily run afoul of the
disciplinary rules, Mr. Scarbrough violates none of them. First, one may
“ambulance chase.” I have had a long question and answer session with Mr.
Scarbrough before this matter arose; I was hoping for suggestions for my practice.
The ways Mr. Scarbrough obtains new clients is by word-of-mouth and through an
advertisement and a website that conform with State Bar Rules. Mr. Scarbrough
will not be a detriment to anyone with the ways he would obtain clients if this
enforcement were stayed. It is, in my opinion, a severe detriment to Mr.
Scarbrough’s career that the Bar “Find a Lawyer” and other lawyer-finding tools
such as AVVO.com post that he cannot practice due to disciplinary suspension,
when said suspension is not final.

Another way in which attorneys run afoul of the Rules is to sit on cases and
not do anything, This is not Mr. Scarbrough’s way of doing business. The number
to “contact a lawyer” on his website is the actual phone number I myself use to
contact him. A prospective client immediately has his experienced legal ear. In my
experience, most attorneys who post a phone number to “talk to a lawyer” have you
connected to an answering service or paralegal when you call the number. In other
words, it has been my experience that Mr. Searbrough does not lic about this,
although many lawyers do lie. This could be a very important lack of delay if the
client is up against limitations. As far as sitting on cases, in all the ¢ases on which I
have worked with Mr. Scarbrough, he does not “sit” on cases. He works them up by
doing prompt discovery and reasonable motion practice. He is one of the most
intelligent attorneys I have worked for, so it is not unusual for him to suggest

~—
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grounds for summary judgment that I have not even thought of. An attorney is
supposed to zealously represent his client. Many plaintiffs attorneys attempt to
settle the case without doing much pretrial work, so they can get an easy payday.
Not only does Mr. Scarbrough not do this (see above), but he pays out of his own
pocket to take the case to the highest level, if he believes his client’s case has merit.
For example, look at Warmbrod v. USAA, a case in which the Texas Supreme Court
determined that it was airight to ask a veteran or family of a serviceman to pay for
their own medical care, despite the fact that one of the inducements (and promises)
for serving our country was the promise of free medical case. Mr. Scarbough knew
that chances of success at the United States Supreme Court were small, but he
believed his client’s position that she should not have to pay for her care was the
position supported by the wording of the law and was eniirely correct. Mr,
Scarbrough paid me, an attorney experienced in the preparation of petitions to the
Supreme Court, a substantial sum of money to take Ms. Warmbrod’s case to the
Supreme Court. We did so, and although we were not successful. Ms. Warmbrod
got full and zealous representation, without paying a dime becruse hers was a
contingent fee case. My overview of Mr. Scarbrouph’s cases indicates that he
always provides zealous representation, within the bounds of the Disciplinary Rules.
For these reasons also — Mr. Scarbrough is honest, he can be easily communicated
with, and he doesn’t sit on cases but zealously represents his clients within the Rules
- I conclude that Mr. Scarbrough would not be a detriment to anyone if allowed to
practice law.

I simply cannot think of any way in which Mr, Searbrough’s practice of law
would affect anyone or the Bar in any negative fashion. Mr. Scarbrough is honest,
intelligent and knowledgeable, and if my observations of other Bell County area
lawyers involved in the Purser case are any indicator, Mr. Scarbrough’s clients will
be much worse off if they have to seek representation elsewhere.”

Further, affiant sayeth not.

Michelé'Barber Chimene

SUBSCRIBED AND SWORN TO before me, on this the 16th of June, 2015, to
certify which witness my hand and seal of office

e
Public

nmr [P R pu— —_— o ————— i -_
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" STATE OF TEXAS §
COUNTY OF BELL §
AFFIDAVIT

BEFORE ME, the undersigned authority, personally appeared Frank Cimind, who, after
being by me duly sworn stated the following under oath:

"My name is Frank Cimino. I am over the age of fourteen (14) years, and I am competent
to make this affidavit. The statements contained herein are true and correct.

“My name is Frank Cimino. 1am an attorney licensed to practice in the state of Texas. |
practice in the fields of personal injury law, criminal defense, family law, and immigration law.
The facts set out below are based on my personal knowledge, and are true and correct.

“I have known Mr. Scarbrough since 2003 when I arrived from law school to the central
Texas area to practice law. Mr, Scarbrough was always helpful and provided sound legal advice
that included client relations, court proceedings, civil procedure and dealings with the general
public. I cannot say I ever reccived information or advice from Mr. Scarbrough that was
anything but filled with integrity. He has been regarded in the legal community as a zealous
advocate and a serious lawyer.

“The general public in this community has known Mr. Scarbrough as a pillar of strength
and respect his advice; I have never known Mr. Scarbrough to mislead anyone in any case
except for what has surfaced or has been alleged under cause No. 12-6031. [ have never known
anyone in this community to say that Mr. Scarbrough’s advice is not sound or supported by the
law. Based on my personal experience I feel Mr. Scarbrough’s continued practice would not

present a threat or harm to the public.
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" AM SIGNING THIS AFFIDAVIT VOLUNTARILY. | HAVE NOT BEEN
COERCED OR THREATENED IN ANY WAY TO SIGN THIS AFFIDAVIT, NOR HAS ANY

PROMISE OF ANY NATURE BEEN MADE IN EXCHANGE FOR MY EXECUTION OF

THIS AFFIDAVIT."

Frgdk Cimino, Affiant

SWORN and SUBSCRIBED before me, the undersigned authority, on this 77 day

of %:. ne , 2015.

JOHN JOSEPH 3AYGIDIA

ﬁ(& Netory Pugiic, Slale ot [exas
;. My Comemission Explras .
'g" ' Jonuary 13. 2019 Notary Rublic, f Texas
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STATE OF TEXAS §
COUNTY OF TRAVIS §

Before me, the undersigned authority, personally appeared Stephen W. Sather, who,
being by me duly sworn, deposed as follows:

“My name is Stephen W. Sather. I am an attorney licensed to practice law in the State
of Texas. I am Board Certified in Business Bankruptcy by the Texas Board of Legal
Specialization and the American Board of Certification. My professional qualifications are set
forth on the attached resume. The facts set out below are based upon my personal knowledge,
and are true and correct.

“I have known Jerry Scarbrough professionally since 1994, We were co-counsel in
Case No. 94-60631, Ted. C. Connell and related litigation in the United States Bankruptcy Court
for the Western District of Texas.  Additionally, I represented Mr. Scarbrough in Case No. 12-
6031, Purser v. Scarbrough in the United States Bankruptcy Court for the Western District of
Texas. I also represented one of Mr. Scarbrough’s clients, Mr. Van T. Merrell, in Case No, 13-
11326, Highway Technologies, Inc. in the United States Bankruptey Court for the District of
Delaware.

“In my experience, Mr. Scarbrough has been a zealous and dedicated advocate for his
clients. It is my belief that the issues which arose in Case No. 236,117-B were the result of
unique circumstances in that case and are unlikely to recur in the routine practice of his office.
In making these statements, 1 have relied on my observations and the evidence received. [ have
not relied upon attorney-client privileged communications and do not intend to waive any aspect
of the privilege.

“Mr. Scarbrough owes a substantial debt to my firm arising out of Case No. 12-6031.
His continued ability to practice will allow him to earn income and make payments upon that
debt. Failure to stay the suspension pending appeal would be harmful to my firm.

“Based on my personal experience I feel that Jerry Scarbrough’s continued practice of
law will not pose a threat to his client’s welfare or to the welfare of the public. His suspension
from the practice of law would harm me and the public in my opinion, If his ability to practice
law ig restored I believe he will zealously represent his clients within the boundaries of the law.”

"Further affiant sayeth not."

Affidavit of Stephen W. Sather
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Affidavit of Stephen W. Sather
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STEPHEN W, SATHER
BARRON & NEWBURGER, P.C.
1212 Guadalupe, Suite 104
Austin, TX 78701
(512) 476-9103 Ext. 220

email: ssather(@bn-lawyers.com

CURRENT POSITION
Partner, Barron & Newburger, P.C.

PROFESSIONAL ACTIVITIES
President, Bankruptcy Section of the Austin Bar Association, 2006-2008; Treasurer, 2001-2006

Member, American Bankruptcy Institute, Federal Bar Association, Bankruptcy Section of the
State Bar of Texas, , Commercial Law League of America (Bankruptcy Section Executive and
Education Committees and author of amicus brief to en banc Fifth Circuit)

Member, State Bar College

Life Fellow, Texas Bar Foundation

LAW RELATED HONORS
Order of the Coif
Board Certified in Business Bankruptcy by the American Certification Board and the Texas
Board of Legal Specialization
Texas Super Lawyer, 2006-2014
Selected for 2010-2014 editions of Best Lawyers in America in the field of Bankruptcy
and Creditor-Debtor Rights law.
Selected as an AV Pre-Eminent Lawyer by Martindale-Hubbell for 2010-2014.
Top-Ranked Foreclosure Attormey by Business Week, 2008
Recipient, Judge Suzanne Covington Pro Bono Service Award from Volunteer Legal Services,
June 2008
Co-Recipient (with Barbara Barron), The Constant Gardener Award from Advocacy, Ine. for pro
bono representation, January 2008
Course Director, Advanced Consumer Bankruptcy Course, State Bar of Texas, 2011
Course Director, Building Blocks of a Bankruptcy Practice, State Bar of Texas, 1999

COURTS OF PRACTICE
Licensed to practice before the United States Supreme Court, the Supreme Court of Texas, the Fifth
Circuit Court of Appeals and the United States District Courts for the Eastern, Westem, Northem and
Southern Districts of Texas and the District of Colorado.

EDUCATION
1983, B.A. Surnma Cum Laude in Economic and Political Science, Texas Lutheran University
1986, J.D. with Honors, University of Texas School of Law
Sunflower Award in Antitrust

CIVIC INVOLVEMENT
St. Martin’s Lutheran School, Member School Board, 1996-98, 2004-06; Board President, 1998 and
2005; Board Secretary, 1996-1997.

Affidavit of Stephen W. Sather
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Austin United Capital Soccer Club, Vice-President of Division TII, May 2006-Jan, 2008; Vice-
President of Referees, Jan. 2008-May 2010; Age Group Commissioner, Augnst 2006-May 2009.

PUBLICATIONS:

Law Review Articles: _
Resolving Conflicts Between Bankruptcy and Administrative Law, 11 Tex. Tech. Admin. L. J
267 (Spring 2010)

Borrowing from the Taxpayer: State and Local Tax Claims in Bankruptcy, 4 Am. Bankr. Inst,
Law Rev. 201 (Spring 1996)(with Patricia Barsalou and Richard Litwin)Tax Issues in
Bankruptcy, 25 8t. Mary's Law Rev. 1363 (1994)

Who Needs Chapter 117 Potential Alternatives for the Small Debtor, 4 J. Bankr. Law & Prac. 97
(Nov./Dec. 1994)

The Single Asset Debtor, 2 J. Bankr. Law & Prac. 343 (Sept./Qct, 1993)(with Adrian
Overstreet).

Journal and Newsletter Articles:

“Bullock aud the Requirement of Scienter in Dischargeability Actions,” American Bankruptcy
Institute Journal (September 2013)

“One Year Later: How Has Schwab v. Reilly Changed Exemption Practice?”, dmerican Bankruptcy

Institute Journal (November 2011)
“Ninth Circuit BAP Finds Wells Fargo Freeze Policy Violates Automatic Stay,” Bustness Law Today

(1/24/11)
“Supreme Court Review,” Debt’ (July/August 2010)(with Barbara M. Barron)
“Supreme Court to Decide Whether Means Test Allows Deduction for Unencumbered Vehicles,”
American Bankruptcy Institute Journal (June 2010), p. 12.
“Maintaining Professional Responsibility While Using Legal Technology,” Texas Bar Journal
(Tuly 2009), p. 538. Re-printed in The Computer and Internet Lawyer (February 2010), p. 13.
“Say What? The Latest Word on Regulation of Attorney Speech Under BAPCA,” American
Bankruptcy Institute Journal, p. 12 (March 2009)
“The Great Bankruptcy Rush of 2005 and Its Aftermath: The View from Texas,” 4m. Bankr.
Inst. J. (September 2006), p. 34.
“The Other Shoe Drops on Pro-Snax,” State Bar of Texas Bankruptcy Law Section Newsletter,
(Spring 2006), p. 8.
“The Shrinking Discharge,” Pt. 1, Vol, 20, No. 6, Debt' 12 (Nov./Dec. 2005}, Pt. 2, Vol. 21, No.
1, Debt’ 18 (Jan./Feb, 2006).
*Trade Creditor and Small Business Protections Under the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005, Texas Bar Journal 1018 (Dec. 2005)(with Barbara Barron).
Highlights of BAPCA 2005 Changes to the Consumer Provigions of Title 11, Vol. 20, No, 5,
Debt’ (Nov. 2005)(special pull-out section)(with Barbara Barron
“Shakespeare for Lawyers: More Light Than Heat,” 4m. Bankr. Inst. J (March 1998).
“Shakespeare for Lawyers: A Rose By Any Other Name Would Quack Like a Duck,” Am.
Bankr. Inst. J. (Nov. 1996).
“Shakespeare for Lawyers: Stalking Horse,” Am. Bankr. Inst. J. (May 1996).
“Shakespeare for Lawyers: First Thing, Let’s Kill All the Lawyers,” Am. Bankr, Inst. J.
(Dec./Jan. 1996)
“Shakespeare for Lawyers: The Quality of Mercy,” Am. Bankr. Inst. J. (July/August 1995).

Affidavit of Stephen W. Sather
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“Shakespeare for Lawyers: Pound of Flesh,” Am Bankr. Inst. J. (March 1995).
“Shakespeare for Lawyers: Hoisting One’s Petard,” Am. Bankr, Inst. J. (Oct. 1994).

Author of A Texag Bankruptcy Lawyers Blog, hitp./ste he crupteynews.blogspot.com
REPORTED DECISIONS:

U.8. Court of Appeals:

Barron & Newburger, P.C. v. Texas Skyline, Ltd, (In re Woerner), 783 F.3d 266 (5" Cir.
2015)(en banc)

Wells Fargo Bank, N.A. v. 804 Congress, LLC (In re 804 Congress, LLC), 756 F.3d 368 (5" Cir.
2014)

BP RE, LP v. RML Waxahachie Dodge, LLC, 744 F.3d 1371 (5" Cir. 2014)

Eggersv. Van Zandt (In re Eggers), 466 Fed. Appx. 337 (5™ Cir. 2012)

Reed v. City of Arlington, 650 F.3d 571 (5% Cir. 2011)(en banc)

Camp v. Ingalls (In re Camp), 631 F.3d 757 (5™ Cir, 2011)

Fehmel v, Union State Bank (In re Fehmel), 372 Fed Appx. 507 (5th Cir. 2010)

Bobby D dssociates v. Walsh (In re Walsh), 143 Fed.Appx. 580 (5 Cir. 2005)

Gupta v. Eastern Idaho Tumor Institute (In re Gupta), 394 F.3d 347 (5"1 Cir. 2004)
Compuadd v. Texas Instruments (In ve Compuadd Corporation), 137 F.3d 880 (5" Cir. 1998)
Schertz-Cibolo-Universal City School District v. Wright (In re Educators Group Health Trust),
25 F.3d 1281 (5" Cir. 1994)

In re Al Copeland Enterprises, 991 F.2d 233 (5™ Cir. 1993)

In re Laymon, 958 F.2d 72 (5th Cir, 1992)

In re Greystone Il Joint Venture, 995 F.2d 1274 (5™ Cir. 1992)

United States v. Moye, 951 F.2d 59 (5™ Cir. 1992)

In re Dyke, 943 F.2d 1435 (5"1 Cir. 1991)

Matter of American Healthcare Management, 900 F.2d 827 (Sth Cir. 1990)

.S, District Court:

Bounds v. Brown McCarroll, 495 BR. 725 (W.D, Tex. 2013)

Lowe v. Vazguez (In re Vazquez), 2013 U,S. Dist. LEXIS 44271 (W. D, Tex, 2013)

Smith v. Lynco-Electric (In re El Paso Refinery), 165 B.R. §26 (W.D. Tex. 1994)

In re Great-West Life Assurance Co., 7 Tex. Bankr. Ct. Rep. 303 (W.D. Tex. 1993)

U.S. Postal Service vs. Brazos County Appraisal District, 736 F. SBupp. 735 (5.D. Tex. 1988)

Bankruptcy Court:

In re 804 Congress, LLC, 529 B.R. 213 (Bankr, W.D. Tex. 2015)

Schwertner Backhoe Services v. Kirk (In re Kirk), 525 B.R. 325 (Bankr, W.D. Tex. 2015)
In re Parsons, 2014 WL 714557 (Bankr. W.D. Tex. 2014)

Purser v. Scarbrough (In re Scarbrough), 516 B.R. 897 (Bankr. W.D. Tex. 2014)

In re Bounds, 491 B.R. 440 (Bankr. W.D. Tex, 2013)

In re CRB Partners, Lid., 2013 Bankr. LEXIS 800 (Bankr. W.D. Tex. 2013)

In re Lucas, 2012 Bankr. LEXIS 5067 (Bankr. §. D. Tex. 2012)

Jasek v. Antolik (In re Antolik), 2012 Bankr. LEXIS 5126 (Bankr. W.D. Tex. 2012)

In re Wald, 2012 Bankr. LEXIS 2552 (Bankr. W.D, Tex. 2012)

Affidavit of Stephen W. Sather
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Hutton v. Ferguson (In re Hutton), 436 B.R. 819 (Bankr. W.D. Tex. 2011)

Estate of Walser v. Antone's Records, Inc. (In re Antone’s Records, Inc.), 445 B.R. 758 (Bankr.
W.D. Tex. 2011).

Burns v. LTD Acquisitions (In re Burns), 2010 Bankr. LEXIS 896 (Bankr. 3.D. Tex. 2010)
Cordier v. Plains Commerce Bank (In re Cordier), 2009 WL 890604, 2009 Bankr. LEXIS 888
(Bankr. D. Ct. 2009)

In re Douglass, 413 B.R. 573 (Bankr. W.D. Tex. 2009)

Goldberg v. Craig (In re Hydro-dction, Inc.), 341 B.R. 186 (Bankr. E.D, Tex, 2006)

New Venture Partnership v. JRB Enteprises (In re JRB Enterprises), 188 B.R. 373 (Bankr. W.D.
Tex. 1995)

In re Mr. Gattis, Inc., 162 B,R. 1004 (Bankr. W.D. Tex, 1994)

In re The Landing Associates, Ltd., 157 B.R. 791 (Bankr. W.D. Tex. 1993)

Wright v. Moffitt (In re Moffitt), 1992 Banky. LEXIS 2581 (Bankr. 8.D. Tex. 1992)

In re North American Qil & Gas, Inc., 130 B.R. 473 (Bankr. W.D. Tex. 1990)

State Court:
Pagel & Sons, Inc. v. Gems One Corporation, 2009 Tex. App. LEXIS 8035 (Tex. App.—Austin,

2009, no pet.)
Baragas v. Coupland State Bank, 2001 Tex. App. LEXIS 7885, 46 UCC Rep. Serv. 2d

(Callaghan) 565 (Tex. App.—Austin, 2001, no writ)
Day v. Tripp, 1999 Tex. App. LEXIS 5550 (Tex. App.—Austin, 1999, no writ)

Affidavit of Stephen W. Sather
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STATE OF TEXAS §
COUNTY OF @{ ) §

Before me, The undersigned authority, personally appeared Amy-Nicole Ximinez, who,
being by me duly sworn, deposed as follows:

“My name is Amy-Nicole Ximinez, Iam Jerry Scarbrough’s legal assistant. The facts set
out below are based upon my personal knowledge, and are true.

I am a graduate of an ABA accredited paralegal school, where [ earned an AAS Degree
in Paralegal Studies. I have worked for Jerry Scarbrough for ten years (10). He has a very
diverse range of clients, big and small cases concerning all aspects of the law., Every case is
important to him, and he faithfully represents each client. He is never too busy to talk to his
clients or visit with them when they call or come by his office. He always strictly follows the
rules of procedure and law when representing his clients, He does a lot of personal injury trial
work and serves his clients well by documenting all discovery and negotiations done on their
behalf,

Not once has he ever instructed me to do any unethical act or mislead anyone about facts
of a case. My job is to prepare our cases for trial and mediation, Jerry Scarbrough oversees all
of my work and personally reviews and signs all documents we publish, Other lawyers contact
him on a regular bases seeking his advice and experience, which he freely gives when asked.
Jerry Scarbrough’s continued practice of law will not pose a threat to the welfare of his clients or
the public. Based on my knowledge, experience and training I feel that suspending him from

practicing law would be harmful to the welfare of his clients and the public.

A
A s S

Amy-Nicole Ximinez e

"Further affiant sayeth not."

SWORN TO AND SUBSCRIBED before me on the! A day of < usse ,2015.

iémy Public, S% 0; ;exas E )

: .a-' * Commixzion Expires
05-0!-25;‘:‘7
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TRIAL EXHIBIT “30”
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INFORMATION CONCERNING THE MEDICAL POWER OF ATTORNEY

THIS I§ AN IMPORTANT LEGAL DOCUMENT. BEFORE SIGNING THIS DOCUMENT, YOU SHOULD KNOW
THESE IMPORTANT FACTS:

Exvept W the oxlent you state ptherwise, this document pives the person you name as your agent the au thority o malke xoy amd all
health ¢nte decisians for you in accordance with your wishes, Including your neligious and moral balfels, when yot arz no tongus
cepubile of making them yourdelf. Because “health care” means any treatment, service, or procedure to wwintain, diagnuse, or reat
yaut physical or meatal condition, your agent hag the power to make o broad range of health care decisions for you. Your agenl may
consen, 16fust & connent, or withdraw consent to medical teenatment and may moko decisions ebout withdrawiryg oc withholding iife-
suslaining treatment. Your agent miay not consent Lo voluntary inpadent mental bealth services, convulsive treatment, pyycha-sergery,
oF shorlion. A physicinn must comply with your agent's instructions or sltow you lo be transferced to another physician,

Your agent's nuthorily begins when your doctor certities (hat you lack the capocity w make health care declsions,

Your agent is obligated i follow your instructions when making decisions on your behalf. Unless you state otharwise, your agent bz
tlis samo authorty w make decisions ahoul your henlth care as you would have had.

It is Lmparrlant Lhat you dizeuss this docwinent with your physicisn or ather health care provider bofore you slgn it 1o make sure thu
you understand the wature and range of decisions that may be made on your behalf, If you do nel have a physician, you should wlk
wilh someone clse who is knowledgenble sbout thesa issues and can answer your questions. You do not need u lawger's assistance lo
complete this document, but if (here {s anything in thit document thad you da not understand, you should a5k o lawyer o explain il to

you,

T'he: person you uppeint as agent should be soneune you know and (rust, The porson musi be elghlesn {18) years of age ot older or a
persan under cightoen (18) years of age who has had the disubilitics of minarity rermoved. If you appoint your health or residential
care provider (e.g., your physician or an employes of a home heulth agency, hospital, nursing home, or vesidential care home, olher
— than a relntive), thal person bag Lo choose belweeo acting us your agent of 58 your health or residential care provider; the taw does not
purmit a person to do hoth al Lhe sime time.

You should inform the persan you appoint thal you want the peson to be your health care agent. You should discuss this documunl
with your agent and your physician and give cach a sipned copy. You should Indicete on the documenl itsalf the peaple and
institulions who have signed coples. Your agent is not linble for hoalth care deisions made in good faith on your behalf.

Even afler you have signed this document, you have the right 10 make health care deeisions for yoursell as long us you ars able (o do
g0 and treztment cannot be given to you or slopped over your objection. You have the right to revoke the suthority granted to your
agent by informing your agent ar your health ot resldential care provider orally or in writing, or by your excculion of 4 subsequent
Medical Power of Altorney. Unless you stale otherwise, your appointment of a spouse dlssolves on divorce.

This document nxiy not be chaaged or modified. ¥ you want to make changes in the document, you Taust make np catitely new onw.

You may wish ta designate an alternale agent in evont Lhut your sgent is unwilling, unuble, or inaligible tn xel as your agenl. Any
alternate agent you designure hag the same authorily Lo make health care desisions; for you.

PANIIFE'S
EXHIBT

. 30
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MEDICAL POWER OF ATTORNEY

DESIGNATION OF SIEALTH CARE AGENT
L GARY W, PURSER, 5R., uppoint:

tarne: Elizabetty H, Tiplon

Address: 3775 BEhnora Street, Homson, TX 77005

fhone: [713) GGR-H240
AND

Name: Gary W, Parser, Jr.

Adlress: 6503 Wallz Pargo Drive, Killsen, 7% 75542-9’721

Phone: (254) 526-5638
AND

Mamp: Sue Ellen van Zanten

Addres: 200 Cellail Circle, Harker Heighis, TX 76548

Phona: (254) 8335197
b5 my agent o make any und all health care decisions for me, except 1o the exfent [ sate otherwise (n this documen, each of whom
way do 5o independent of the others of them and without the consent of the others of them. This Medical Power of Altorney takes
effoct if T become vpable to make my own health care decisions and this et is certified in wriling by my physician. For all purposes
of Seclion 1.02 HIPAA Provisiona below, thia Medical Pewer of Auumcy takes cffect immediately, This Medicel Power of Auormy
shall be effective for three yeary followlng my death,

LIMITATIONS ON TRE DECISION-MAKING AUTRHGRITY OF MY AGENT ARE AS FOLLOWS: None excepl the
Advance Dircciive to Physicians and Family or Surrogaies [ execute simultascously with or after the execution of (hix document shal}
bo controlling over the directions of my agent.

HIPAA PROVISIONS
All provisions under 1his Section shall bo effective immediately [or all purposes.

My Agent(s) shall have the status, power, awthority and rights as my Personul Represantuitva(s) for all purposos as provided in die
Henlth Insurance Portability and Accountability Act of 1996, (Pub. L. 104-191), 45 CFR Section 160 through 164

I direct cach health care provider or Covesed Entily to release (o my Porsonad Represeatative aoy and all such medical inforination ag
may be requostcd by my Personal Representotive and deewned necessury by my Personal Repregeniative in order for my Personal
Represcniative to perloom their respective dutles andfor for my Personnt Represuntative io make any decision autborized hercunder,
immedintely or i the future. | suthorize my Personal Representative (o execuie any and o] releases nnd other documents necesaary in
order 10 obtin diselosure to my Personal Reproseniative of my patient records and other prolected health informmtion that may be
gubject to and protected oader the Heollth ngumnce Porlahility and Accountibility Acl. Such authorizations nray have an expliration
date #p Lo 3 yohrs after my death,

I authorize my Personal Represenative o appoiat o Patlent Advecnie for me, who may be any poerson go designated by my Personal
Representative. My Palient Advocate shatl have the same right 10 a3k questions and receive information regirding my medical
eondition(), tentment, and any proposed treatment as Land my Personal Represeatative would have, and the right to be in artendance
to me At el times.

- ——

UNLESS | BXPRESSLY INSTRUCT OTHERWISE, MY AGENT, PATIENT ADVOCATE, CARE GIVERS, CARE FACILITIES
AN RESIDHENCH FACILITIES SHALL GIVE INFORMATION ABQUT MY CONDLITION AND WHERGARGUTS TO ALL

WHQ INGUIRE, e
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Lauthorize my Agent and any Personal Represenlulive 1o lake sny and all legl siaps necessary to epsure complinnee with my
instructivng Lo pravide access 16 vay protecied health information, Such steps shail include resorting o any and all lepal procedures in
and oul of the couris ny may be necessnry to ealiorce my rights wador the law und shall include atempting 1o recover altomeys (oes
against snyone whe does nat comply with this Medieal Power of Atiamey,
DESIGNATION OF ALTERNATE AGENT
(You ere not reyuired v designate an alieroate agent but you may do 0. An alterngte agent may maks (he zanve health care
decigions a8 the designated agent il the designaled agent is wiable.or unwilling to st as your ageat. If the agent designated is your
spouse, the designalion is autbomuicatly revoked by Iaw if your marriage is dissobvad.)
I (he person desiganted oy iy ugent is unable or unwilling ty make health cars declsions for me, 1 designate the following
POTSONS U0 SErve s my agent ko wake hewlth care decislons for me a5 authorized by this document, who socve in (he (ollowing order:
A, First Alterngte Agent
Meme: NOMNE
Address:
Phune:
B, Second Altersnte Agent
Nume: MONE
Addreas:
Phone:
"The originz! of this decument is kepl ot 2113 1.akeview Loop, Killeen, TX 76543-5575,
o~ The following individuals or institutions have signad copies: Thowaa C. Baicd, 15 North Main Street, Temple, Texas
76501,
DURATION
Lundetstand that iz power of attorney exists indefinitely from the date ] execols (his document unless | establish o shorter
litoe er revoke the power of atlorney. 1f 1 am unable to ake health care decislons for mysclf when this power of attorney expires, the
ruthority T have granted my ayent continues io sxist until (he time ! become uble to make health care decisions for mysel.
PRIOR DESIGNATIONS REYOKED
I sevoke any prigr Medical Fower of Atlorney,
ACENOWLEDGMENT OF DISCLOSUKE STATEMENT
I huve been provided with o disclosure statesaeat explaiving e eflecl of this decument, T have read and understand (hul
infarmation contained in the digelpsure stement.
T'sign my name v this Medical Power of Alloracy on % ﬂé , 2010, ai Killeen, Dell County,
Texux,
—— 4
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STATEMENT O WITNRSSES

I decharg under penulty of pejury (et the principal bas tdentificd himaslf or hecssll W rw, tat the principal signed or
scknowledged this durable power of altamey i my pregence, thal { belivve the principal 1o be of sound mied, thar the principal hag
alfirmed thav the principal is aware of the natunt of the document and is signing it voluntarily and free from duress, that the pringipal
requested that 1 serve a6 wilness to the principal’s execulion of this document, that | am not the person appointed as agent by this
dagumant, and that | am not & provider of healih or residentiul care, an employee of a provider of hewlth or resitential care, the
aperitor of o community care {acilily, or an employee of an operaror of o Nealth care Ewiticy,

T declare thal { wm not relnted w the principal by blood, marricge, or adoption and (hat o the best of my kmowledge (sm am
entitled to any pac.ofthe geate of th? incipal on ﬁ/& death of lht??inuipa] under a will or by operation of law.,

[ I ] / .
Witness S-ignalu&u_ ,&A ) . Lﬂ Yﬂﬁ_‘ﬂ"’ ‘ﬂ‘] (,(,Q-/\____ .
Print Mame: Phyllis B. Muprhree Date; ~ P 2010
Addresst 2409 Canvon ; i
Witmess Stgnature: A LLAUA /B il
Prinl Name: Kristi £ Pavemson Data: » 2010
Address: 1867 Old Waco Boad, Temple, TX 76502 '
o
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