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NO. 56406 
____________________ 

 

Before the Board of Disciplinary Appeals 
Appointed by 

The Supreme Court of Texas 
____________________ 

 
CHARLES J. SEBESTA, JR.,  

         APPELLANT 
 

V. 
 

COMMISSION FOR LAWYER DISCIPLINE, 
         APPELLEE 

____________________ 
 

On Appeal from the Evidentiary Panel 
For the State Bar of Texas District 08-2 

No. 201400539 
____________________ 

 
BRIEF OF APPELLEE 

COMMISSION FOR LAWYER DISCIPLINE 
____________________ 

 
TO THE HONORABLE BOARD OF DISCIPLINARY APPEALS: 
 
 Appellee, the Commission for Lawyer Discipline, submits this brief in 

response to the brief filed by Appellant, Charles J. Sebesta, Jr.  For clarity, this 

brief refers to Appellant as “Sebesta” and Appellee as “the Commission.”  

References to the record are labeled CR (clerk’s record), RR (reporter’s record), 
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and App. (appendix to brief).  References to rules refer to the Texas Rules of 

Disciplinary Procedure1 unless otherwise indicated. 

                                              
1 Reprinted in TEX. GOV’T CODE ANN., tit. 2, subtit. G app A-1.  
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STATEMENT OF THE CASE 

Type of Proceeding: Attorney Discipline 

Petitioner/Appellee: The Commission for Lawyer Discipline 

Respondent/Appellant: Charles J. Sebesta, Jr. 

Evidentiary Panel:  08-2 

Judgment: Judgment of Disbarment (The appeal is limited to the 
denial of Appellant’s pretrial motion to dismiss based on 
res judicata and quasi-estoppel.)  

 
Violations found (Texas  
Disciplinary Rules of  
Professional Conduct): Rule 3.03(a)(1): (a) A lawyer shall not knowingly make 

a false statement of material fact or law to a tribunal. 
 

Rule 3.03(a)(5): A lawyer shall not knowingly offer or 
use evidence that the lawyer knows to be false. 
 
Rule 3.09(d): The prosecutor in a criminal case shall 
make timely disclosure to the defense of all evidence or 
information known to the prosecutor that tends to negate 
the guilt of the accused or mitigates the offense, and, in 
connection with sentencing, disclose to the defense and 
to the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective order of the 
tribunal. 
 
Rule 8.04(a)(1): A lawyer shall not violate these rules, 
knowingly assist or induce another to do so, or do so 
through the acts of another, whether or not such violation 
occurred in the course of a client-lawyer relationship. 
 
Rule 8.04(a)(3): A lawyer shall not engage in conduct 
involving dishonesty, fraud, deceit or misrepresentation. 
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STATEMENT OF THE ISSUES 

Did the evidentiary panel correctly determine that if a Wrongfully 
Imprisoned Person files a complaint based on prosecutorial 
misconduct within four years after his release from prison under Rule 
15.06(C), the doctrines of res judicata and quasi-estoppel are not 
implicated by the prior dismissal, under Rule 15.06(A), of a complaint 
filed by another person that never made it past the preliminary 
screening phase of the disciplinary process? 
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STATEMENT OF FACTS 

In 1994, Burleson County District Attorney Charles Sebesta prosecuted 

Anthony Graves for capital murder (CR 77-121 (Ex. A-1)).  The prosecution 

resulted in a death sentence (CR 77-121 (Ex. A-1)).   

Graves appealed his conviction (CR 77-121 (Ex. A-1)).  His appeals 

continued until March 2006 when the U.S. Court of Appeals for the Fifth Circuit 

granted his writ of habeas corpus based on Sebesta’s suppression of exculpatory 

evidence and his deliberate presentation of false and misleading testimony at 

Graves’ murder trial (CR 77-121 (Ex. A-1)).  Despite the grant of habeas relief, 

Graves remained incarcerated until 2010 because Burleson County resolved to try 

him again (CR 176-260 (Ex. B-1)).  

The 2007 Complaint. 

In February 2007, while Graves was still incarcerated, attorney Robert 

Bennett filed a grievance against Sebesta alleging that he violated the disciplinary 

rules by failing to disclose evidence that tended to negate Graves’ guilt, 

deliberately eliciting false testimony from prosecution witnesses, and threatening 

Graves’ alibi witness with prosecution when no arguable basis for her prosecution 

existed (CR 77-121 (Ex. A-1)). 



13 
 

CDC examined the grievance and determined on February 22, 2007, that it 

constituted an “inquiry” (CR 123-24 (Ex. A-2)).2  The basis for CDC’s 

determination was that limitations barred disciplinary action against Sebesta (CR 

917-19 Ex. A; App. 2).3  Bennett appealed CDC’s dismissal of the grievance to the 

Board, which sustained the appeal and reclassified the grievance as a “complaint” 

rather than an “inquiry”4 (CR 128 (Ex. A-4)).  CDC notified Sebesta of the 

reclassification and requested that he provide a response to the complaint (CR 130-

31 (Ex. A-5)).   

Sebesta responded on March 29, 2007 (CR 133-59 (Ex. A-6)).  CDC 

subsequently determined that the complaint should be dismissed because, due to 

limitations, there was no just cause to believe that the case should proceed into 

litigation (CR 917-19 (Ex. A); App. 2).  As mandated by the disciplinary rules, 

CDC sought approval for its dismissal recommendation from a summary 

disposition panel of a district grievance committee from the county where the 

alleged misconduct occurred (CR 161-64 (Ex. A-7, A-8)).  CDC presented its 

                                              
2 An “inquiry” is a grievance that alleges conduct which, even if true, does not constitute 
professional misconduct under the disciplinary rules.  TEX. RULES DISCIPLINARY P. R. 
1.06(S). 
3 The Fifth Circuit’s opinion stated that Graves’ attorneys appeared to have learned of 
exculpatory statements by the state’s star witness when they deposed him in 1998 (CR 
Ex. A-1).  Thus, CDC concluded that the 2007 grievance was filed well beyond the four-
year limitations deadline (CR Ex. A-1). 
4 A “complaint” alleges conduct which does constitute professional misconduct under the 
disciplinary rules. TEX. RULES DISCIPLINARY P. R. 1.06(G). 
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recommendation to the summary disposition panel in proceedings that were 

confidential pursuant to statute and that neither Bennett nor Sebesta was allowed to 

attend.   

The summary disposition panel approved CDC’s dismissal recommendation 

(CR 164 (Ex. A-8)).  Thus, the complaint did not proceed into litigation (CR 164 

(Ex. A-8)).  CDC notified Sebesta of the no-action decision on August 16, 2007 

(CR 164 (Ex. A-8)). 

The 2014 Complaint. 

 In 2014, Graves submitted a new grievance against Sebesta (CR 176-260 

(Ex. B-1)).  At that point, Graves had been released from prison based on the 

conclusion of Special Prosecutor Kelly Siegler that no inculpatory evidence 

supported the state’s case against Graves (CR 176-260 (Ex. B-1)).  His grievance 

followed the enactment of the Michael Morton Act and the amendment of Rule 

15.06, which changed the limitations provision for disciplinary actions involving 

prosecutorial misconduct so that exonerated defendants would have the ability to 

file grievances after their release from incarceration.  TEX. R. DISCIPLINARY P. R. 

15.06 (App. 3, 4).  CDC upgraded the 2014 grievance to “complaint” status (CR 

513-17 (B-6)). 
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 Sebesta responded to the 2014 complaint on April 21, 2014 (CR 262-432 (B-

2)).  On June 2, 2014, CDC notified Sebesta that it had found just cause to proceed 

to litigation (CR 513-17 (B-6)). 

 Sebesta elected to have the complaint heard by an evidentiary panel (CR 9).  

A grievance committee chair assigned an evidentiary panel in the county of proper 

venue (Sebesta’s principal place of practice), and the Commission filed an 

evidentiary petition with the assigned panel on August 22, 2014 (CR 26-32).  The 

evidentiary petition alleged that Sebesta’s actions in connection with the Graves 

prosecution violated eight separate provisions of the disciplinary rules (CR 26-32).   

 On September17, 2014, Sebesta filed a motion with the evidentiary panel 

arguing that the Commission’s claims should be dismissed as a matter of law based 

on the doctrines of res judicata, quasi-estoppel, and equitable estoppel (CR 51-

528).  Sebesta’s motion included 20 exhibits (CR 51-528).  In the motion, he 

argued that despite CDC’s representations that it dismissed the 2007 complaint 

based on limitations, evidence supported Sebesta’s conclusion that CDC actually 

dismissed the complaint because it examined the merits of the allegations of 

misconduct and determined that they were unsupportable (CR 51-69).  He also 

argued that the Commission should be estopped from asserting a position “contrary 

to the one it took in 2007” (CR 51-69). 
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The Commission responded to Sebesta’s motion on November 5, 2014, and 

provided two additional exhibits (CR 905-25).  The exhibits included an affidavit 

from Chief Disciplinary Counsel Linda Acevedo, who had assisted with the 

analysis of the 2007 complaint against Sebesta (CR 917-19; App. 2).  Her affidavit 

unequivocally confirmed that limitations was the basis for the dismissal of the 

complaint (CR 917-19; App. 2).    

The evidentiary panel heard Sebesta’s motion on November 12, 2014, and 

denied it on December 17, 2014 (CR 1014).  The case then proceeded to a full 

evidentiary hearing on the merits that began on May 11, 2015, and ended on May 

14, 2015 (CR 1421).  On June 11, 2015, the Panel Chair entered a judgment of 

disbarment finding that: 

• Sebesta was the district attorney for Burleson and Washington counties from 
1975-2000. 

 
• On August 18, 1992, six members of the Davis family, including four 

children, were murdered in Somerville, Texas.  On August 23, 1992, law 
enforcement officers questioned Robert Carter (“Carter”), father of one of 
the child victims.  Carter eventually admitted being at the scene of the 
murders but implicated Anthony Graves (“Graves”) as the killer.  Carter 
testified before the grand jury, and contrary to his previous admissions he 
denied that he or Graves had any involvement in the murders. 

 
• Carter was tried, convicted and sentenced to death in February of 1994.  

Sebesta was the lead prosecutor for that case. 
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• Graves’ trial began on September 19, 1994 with jury selection.  Sebesta was 
the lead prosecutor for the case.  Prior to trial, Sebesta began negotiations 
with Carter through his appellate attorney for testimony against Graves.  On 
October 20, 1994, the night before Carter was called to testify at Graves’ 
trial, Sebesta met with Carter, in order to finalize the agreement.  At that 
meeting, Carter informed Sebesta that he had committed the murders alone, 
a statement that necessarily excluded Graves as a participant in the murders. 

 
• On the morning of October 21, 1994, shortly before Carter took the stand, 

Sebesta provided the court with the details of the final agreement reached for 
Carter’s testimony.  Sebesta stated on the record that he was agreeing not to 
ask Carter any questions about his wife Theresa Carter.  However, the 
exculpatory statement made by Carter the night before – that he acted alone 
in committing the murders – was not placed on the record at that time or at 
any other time.  The evidence shows that Sebesta never disclosed this 
exculpatory information to Graves’ attorneys.  Sebesta’s failure to disclose 
this information was in violation of Rule 3.09(d). 

 
• Sebesta conducted the examination of Carter at Graves’ trial on October 21, 

1994.  Sebesta elicited testimony from Carter that, aside from his statement 
to the grand jury, Carter had always maintained that Graves participated in 
the murders.  This testimony was false based on Carter’s statements to 
Sebesta the night before when he recanted Graves’ involvement and 
admitted to committing the murders alone.  No steps were taken by Sebesta 
to correct Carter’s false testimony or to bring the perjured statement to the 
courts attention.  Because Sebesta knew that Carter’s testimony was false 
and yet used and presented Carter’s testimony at trial, Sebesta violated Rule 
3.03(a)(5). 

 
• Sebesta conducted the examination of the lead investigator Ranger Ray 

Coffman on October 24, 1994.  Sebesta elicited testimony from Ranger 
Coffman that, aside from Carter’s statement to the grand jury, Carter had 
always implicated Graves in the murders.  Again, this testimony was false 
based on Carter’s statements to Sebesta the night of October 20, 1994 when 
he recanted Graves’ involvement and admitted to committing the murders 
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alone.  Sebesta took no steps to correct the false impression left by Ranger 
Coffman’s testimony.  Because Sebesta knew that Ranger Coffman’s 
testimony was false, Sebesta violated Rule 3.03(a)(5). 

 
• Graves presented an alibi defense at trial.  The defense centered around 

witnesses that put him in Brenham, Texas on the night of the murders.  
Yolanda Mathis (“Mathis”) was Graves’ girlfriend and had previously 
testified at grand jury that she had been with Graves during the critical time 
period on the night of the murders.  After being sworn in and placed under 
the Rule, but before the defense called her to the stand at trial, and while 
Mathis was not in the courtroom, Sebesta stated in open court that: 

 
Mr. Sebesta:  Judge, when they call Yolanda 
Mathis we would ask, outside the presence of the 
jury that the Court warn her of her rights.  She is a 
suspect in these murders and it’s quite possible, at 
some point in the future, she might be indicted.  I 
don’t know.  And I feel outside the presence of the 
jury that it would be proper to warn her of her 
rights. 

 
Sebesta had no evidence or information tending to show Yolanda Mathis 
was a suspect or had any involvement in the murders.  Whether the result 
was intended or not, Yolanda Mathis refused to appear as a witness for the 
defense after this false statement was uttered to the court.  Sebesta’s 
statement to the court was false and in violation of Rule 3.03(a)(1). 

 
• In conjunction with providing an alibi for Graves, the defense was 

simultaneously attempting to show Carter had falsely implicated Graves.  
Defense counsel made both written and oral pretrial requests for all 
exculpatory evidence and for any evidence of a third person’s involvement 
in the murders.  Sebesta told defense counsel and the court during a pretrial 
hearing that Carter had implicated an individual nicknamed “Red” in the 
murders, and had given law enforcement specific information to locate that 
individual.  However, Sebesta never disclosed to Graves’ attorneys that law 
enforcement eventually identified this individual as Kevin Dwayne Vincent 
(“Vincent”) and had been able to rule him out as a suspect; nor did Sebesta 
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disclose to Graves’ attorneys that Carter confirmed for law enforcement that 
Vincent was not involved.  Sebesta’s failure to disclose this information to 
Graves’ attorney was in violation of Rule 3.09(d). 

 
• Sebesta admits that he failed to disclose that John Robertson, one of the 

State’s witnesses who allegedly overheard admissions by Graves, was under 
indictment in Burleson County on felony charges of Criminal Mischief at the 
time of his testimony.  Sebesta’s failure to disclose this information was in 
violation of Rule 3.09(d). 

 
• Graves was convicted and sentenced to death.  In 2006, Graves’ conviction 

was reversed and remanded for a new trial by the United States Court of 
Appeals for the Fifth Circuit due to prosecutorial misconduct by Sebesta.  In 
2010, after sixteen years in prison, twelve of them on death row, Graves was 
released from prison when the special prosecutor appointed to pursue the 
case against him determined that there was no credible evidence that Graves 
had any involvement in the murders. 

 
• Due to the rule violations enumerated above, the Panel finds that Sebesta 

violated Rule 8.01(a)(1) and 8.04(a)(3). 

 
(CR 1444-46). 
 

Sebesta filed the instant appeal on July 9, 2015 (CR 1452-53; App. 1).  
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SUMMARY OF THE ARGUMENT 

 In 2013, the Texas legislature decided that every person who has been 

wrongfully imprisoned due to prosecutorial misconduct should have an opportunity 

to file a grievance within four years of the person’s release.  The corresponding 

change to the disciplinary rules allowed Graves, who was released in 2010, to file a 

grievance against Sebesta in 2014.  The grievance that Graves filed ultimately 

resulted in Sebesta’s disbarment after a vigorously contested four-day hearing. 

Sebesta now urges the Board to reverse his disbarment based on two 

affirmative defenses that he raised in a pretrial motion – res judicata and quasi-

estoppel.  Neither doctrine applies. 

 Sebesta first argues that the evidentiary panel should have dismissed this 

disciplinary action because res judicata barred the Commission from relitigating a 

prior complaint that was filed by another person and resulted in dismissal.  

However, CDC never litigated the prior complaint, so there cannot have been any 

relitigation.  CDC dismissed the prior complaint based on limitations before it 

reached the point in the disciplinary process that allows for litigation to take place.  

Thus, there was no final judgment on the merits.  For res judicata to apply, there 

must be (1) a prior final judgment on the merits by a court of competent 

jurisdiction, (2) identity of parties or their privies, and (3) a second action based on 

the same claims that were raised or could have been raised in the first action.   
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In an attempt to show that the prior complaint resulted in a final judgment, 

Sebesta presented the evidentiary panel with a form letter from a CDC staff 

attorney announcing CDC’s decision that no action would be taken on the prior 

complaint because no just cause supported it.  Sebesta argued that the no-just-cause 

decision constituted a “final judgment on the merits” because a summary 

disposition panel approved CDC’s dismissal recommendation.  Sebesta’s argument 

overlooks the utter lack of authority for a summary disposition panel to adjudicate 

a complaint.  It also overlooks the prohibition against the attendance of the 

complainant or respondent at summary disposition proceedings, which forecloses 

any argument that the proceedings are adversarial in nature. 

 Sebesta’s arguments regarding quasi-estoppel also have no merit.  Quasi-

estoppel prohibits a party from accepting the benefits of a transaction and 

subsequently taking an inconsistent position to avoid corresponding obligations or 

effects.  Nothing in the record supports Sebesta’s contention that the doctrine is 

applicable here. 

 Because neither res judicata nor quasi-estoppel applies under the 

circumstances of this case, the evidentiary panel correctly denied Sebesta’s pretrial 

motion to dismiss.  Thus, his appeal presents no basis for reversal, and the Board 

should affirm the judgment of disbarment. 
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ARGUMENT AND AUTHORITIES 

I. Standard of review.  

 The Board determines appeals under the standard of substantial evidence. 

TEX. RULES DISCIPLINARY P. R. 2.24.  Thus, the Board reviews questions of law de 

novo but reviews questions of fact under a deferential standard that focuses on 

whether any reasonable basis supports the evidentiary panel’s factual 

determinations.  In this case, some facts are disputed, including the factual basis 

for the dismissal of the 2007 complaint.   

This appeal focuses on the evidentiary panel’s denial of a pretrial motion to 

dismiss based on affirmative defenses.  A trial court may grant a motion to dismiss 

based on an affirmative defense only if the moving party conclusively proves all 

elements of the defense as a matter of law.  See, e.g., KPMG Peat Marwick v. 

Harrison Cnty. Hous. Fin. Corp., 988 S.W.2d 746, 748 (Tex. 1999) (discussing the 

standard of review for a summary judgment based on an affirmative defense).  A 

reviewing court must take the nonmovant’s evidence as true and indulge all 

reasonable inferences in the nonmovant’s favor.  Id.   

II. Cases of attorney discipline involve two distinct phases – (1) an 
administrative screening phase at the agency level and (2) a litigation 
phase before a tribunal. 

 
Before a complaint alleging attorney misconduct may proceed to litigation, it 

must first go through an administrative screening process to determine if there is 
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sufficient cause to believe that litigation could result in a sanction.  This case 

focuses on actions taken during the pre-litigation stage of the disciplinary process.   

The Texas Rules of Disciplinary Procedure govern the administrative 

screening phase.  See generally TEX. RULES DISCIPLINARY P. R. 2.10-2.15 (setting 

forth the process for screening grievances).   The disciplinary rules have the same 

force and effect as statutes.  In re Caballero, 272 S.W.3d 595, 599 (Tex. 2008); 

O’Quinn v. State Bar of Tex., 763 S.W.2d 397, 399 (Tex. 1988).  

A. During the administrative screening phase, the Office of the Chief 
Disciplinary Counsel (CDC) determines whether there is sufficient 
cause to proceed with litigation. 

 
The disciplinary process begins with the filing of a grievance against an 

attorney.5  TEX. RULES DISCIPLINARY P. R. 2.10.  Within thirty days after a 

grievance is filed, CDC makes a threshold screening decision known as 

“classification” and categorizes the grievance as either an “inquiry” or a 

“complaint.”  TEX. RULES DISCIPLINARY P. R. 2.10, 1.06(G), 1.06(S).   

If CDC classifies a grievance as an inquiry, the complainant may appeal the 

classification to the Board.  TEX. RULES DISCIPLINARY P. R. 2.10.    As in this case, 

the Board may determine that the grievance be reclassified as a complaint.  Id.  

Once a grievance is classified or reclassified as a complaint, CDC sends a copy to 

                                              
5“‘Grievance’ means a written statement, from whatever source, apparently intended to 
allege Professional Misconduct by a lawyer, or lawyer Disability, or both, received by the 
Office of Chief Disciplinary Counsel.”  TEX. RULES DISCIPLINARY P. R. 1.06(R). 
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the respondent attorney with notice for the attorney to provide a written response to 

the complainant’s allegations within thirty days.  Id. 

Within 60 days after the deadline for the attorney’s response, CDC must 

investigate the complaint and determine whether there is “just cause” to proceed.  

TEX. RULES DISCIPLINARY P. R. 2.12.  “Just cause” is defined as: 

Such cause as is found to exist upon a reasonable inquiry that would 
induce a reasonably intelligent and prudent person to believe that an 
attorney either has committed an act or acts of Professional 
Misconduct requiring that a Sanction be imposed, or suffers from a 
Disability that requires either suspension as an attorney licensed to 
practice law in the State of Texas or probation. 

 
TEX. RULES DISCIPLINARY P. R. 1.06 (emphasis added). 

The disciplinary rules do not provide for the subpoena of documents or other 

methods of discovery during the just-cause phase.  TEX. RULES DISCIPLINARY P. R. 

2.12.  The just-cause phase simply allows for a preliminary determination that is 

intended to weed out complaints which appear to provide no basis for disciplinary 

action.  Discovery does not take place until the litigation phase after just cause is 

found and the Commission files a disciplinary petition with a tribunal.  TEX. RULES 

DISCIPLINARY P. R. 2.17E, 3.05.   

If CDC determines that there is no just cause, it places the complaint on a 

dismissal docket for presentation to a summary disposition panel of a grievance 

committee from the county where the alleged misconduct occurred.  TEX. RULES 

DISCIPLINARY P. R. 2.11, 2.13.  The proceedings are not adversarial in nature, and 
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neither the respondent attorney nor the complainant may attend.  TEX. RULES 

DISCIPLINARY P. R. 2.13; TEX. GOV’T CODE ANN. § 81.075 (West 2015).   

A summary disposition panel may vote to proceed despite CDC’s 

determination that just cause does not exist, or the panel may approve CDC’s 

dismissal recommendation.  Id.  In either case, the panel’s decision cannot be 

appealed.  Id.  And as in this case, the summary disposition panel does not issue an 

order or judgment of any kind.  CDC notifies the respondent and complainant of 

the decision by letter.   

B. No adjudication takes place until after just cause is found and the 
complaint moves to the litigation phase. 

 
When CDC determines that just cause exists or a summary disposition panel 

declines to approve CDC’s dismissal recommendation, CDC must provide the 

respondent attorney with written notice of the allegations of misconduct.  TEX. 

RULES DISCIPLINARY P. R. 2.14(D).  The attorney then has the option to elect to 

have the matter heard by a district court or by an evidentiary panel of a grievance 

committee.  TEX. RULES DISCIPLINARY P. R. 2.15.   

If the attorney chooses the administrative process, or fails to elect, litigation 

of the case begins when the Commission files an evidentiary petition with an 

evidentiary panel, which then adjudicates the complaint and renders judgment.  
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TEX. RULES DISCIPLINARY P. R. 2.17(A).6  Venue usually lies in the county of the 

attorney’s principal place of practice.  TEX. RULES DISCIPLINARY P. R. 2.11(B).  

Either party may appeal the evidentiary panel’s judgment to the Board.  TEX. 

RULES DISCIPLINARY P. R. 2.24.  And the Board’s decision may be appealed to the 

Texas Supreme Court.  TEX. RULES DISCIPLINARY P. R. 7.11.  

If a respondent attorney chooses to proceed in district court, CDC files a 

disciplinary petition with the Texas Supreme Court, which appoints an active 

district judge to preside over the case and then forwards the matter to a district 

court of proper venue, where the case generally proceeds as in any other civil case.  

TEX. RULES DISCIPLINARY P. R. 3.02, 3.03, 3.08(B).   The district court’s judgment 

may be appealed “as in civil cases generally.”  TEX. RULES DISCIPLINARY P. R. 

3.16. 

In short, before the Commission actually initiates litigation by filing a 

petition with either a district court or an evidentiary panel, no adjudication takes 

place.  The pre-litigation phase includes only the administrative screening of the 

allegations of misconduct and a preliminary investigation to determine whether 

any allegation appears to provide a potential basis for a sanction.7  Although CDC 

must get the approval of a summary disposition panel before dismissing a 

                                              
6 The Commission officially becomes a party to a disciplinary proceeding when just 
cause is found.  TEX. RULES DISCIPLINARY P. R. 2.14(A), 2.17(A), 4.06(A). 
7 CDC has no subpoena power or other means of compelling the complainant, the 
respondent, or any witness to provide information during the pre-litigation phase.   
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complaint prior to the litigation phase, the summary disposition panel only has 

authority to approve or reject CDC’s dismissal recommendation.  TEX. GOV’T 

CODE ANN. § 81.075 (West 2015).  It cannot adjudicate allegations of misconduct.  

Id.  Adjudication does not begin unless and until just cause is found and the 

complaint proceeds to the litigation phase, at which point both parties, for the first 

time, are given the opportunity to conduct discovery, issue subpoenas for evidence, 

and obtain a determination on the merits. 

III. Because there is no adjudication in the administrative screening phase, 
res judicata cannot bar a subsequent disciplinary action for allegations 
that never made it past screening. 

 
The doctrine of res judicata is not nearly as broad as Sebesta argues.  It 

provides that a final judgment in an action bars the parties and their privies from 

bringing a second action on the matters actually litigated, as well as causes that 

arise out of the same subject matter and could have been litigated, in the first suit.  

State and County Mut. Fire Ins. Co. v. Miller, 52 S.W.3d 693, 696 (Tex. 2001) (per 

curiam).  A party seeking to assert res judicata as a bar to subsequent litigation 

must show a final judgment on the merits resulting from a prior adjudication or 

opportunity for adjudication by the parties or their privies.  Id.; Getty Oil Co. v. 

Insurance Co. of North America, 845 S.W.2d 794, 799-800 (Tex. 1992).   
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A. Res judicata has limited applicability in the administrative context.   

Res judicata may apply to an administrative decision but only to the extent 

that prior administrative proceedings actually adjudicated or provided an 

opportunity to adjudicate the claims at issue.  “Such repose is justified on the 

sound and obvious principle of judicial policy that a losing litigant deserves no 

rematch after a defeat fairly suffered, in adversarial proceedings, on an issue 

identical in substance to the one he subsequently seeks to raise.”  Astoria Fed. Sav. 

& Loan Ass’n v. Solimino, 504 U.S. 104 (1991).  If administrative proceedings did 

not include a final adjudication, res judicata cannot apply.  See Tex. State Bd. Of 

Dental Exam’rs v. Brown, 281 S.W.3d 692, 708 (Tex.App.—Corpus Christi 2009, 

pet. denied) (holding that res judicata did not apply because a prior agreed 

settlement order resulted from proceedings in the nature of mediation rather than 

adjudication, the merits of the claims were not reached, and the second action did 

not involve a claim that was or could have been finally litigated in the first action). 

The Texas Supreme Court has explicitly recognized that res judicata has 

limited applicability in the administrative context and cannot be applied to every 

action and inaction by an administrative agency.  Coalition of Cities for Affordable 

Util. Rates v. Public Util. Comm’n of Tex., 798 S.W.2d 560 n. 5 (Tex. 1990).  The 

agency must have acted in an adjudicative capacity and resolved disputed issues of 

fact properly before it that the parties had an opportunity to litigate: 
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[In this case,] every fact involved is historical; the amount and wisdom of 
these construction expenditures will remain constant no matter how many 
times the PUC permits relitigation addressing them.  All of the same parties 
participated vigorously in the initial contest with each presenting its own 
evidence and cross-examining its opponent’s witnesses.  Were this not true, 
imposition of res judicata principles would be inappropriate.”  

 
Id. at 563. 
 

B. Courts have repeatedly held that determinations made during the 
preliminary phase of the disciplinary process are not final decisions 
on the merits.   

 
Courts have repeatedly held that proceedings before grievance panels in the 

preliminary phase of the disciplinary process are not adversarial in nature; do not 

constitute a trial on the merits; do not invoke the application of res judicata or 

collateral estoppel; and in the case of a dismissal, do not preclude the filing of a 

subsequent complaint based on the same conduct.  State v. Sewell, 487 S.W.2d 

716, 718 (Tex. 1972) (orig. proceeding) (finding that a grievance committee’s 

investigation and decision to take or forego disciplinary action is inquisitorial in 

nature rather than a decision on the merits); Rodgers v. Comm’n for Lawyer 

Discipline, 151 S.W.3d 602, 618 (Tex.App.—Fort Worth 2004, pet. denied) 

(finding that a grievance committee’s decision to dismiss a grievance has no res 

judicata or collateral estoppel effect); Gonzalez v. State Bar of Tex., 904 S.W.2d 

823, 830-31 (Tex.App.—San Antonio 1995, writ denied) (finding that a grievance 

committee’s decision to dismiss a complaint does not constitute the litigation or 
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determination of an issue before a court of competent jurisdiction); Smith v. 

Grievance Committee, 475 S.W.2d 396, 399 (Tex.Civ.App.—Corpus Christi 1972, 

orig. proceeding) (finding that grievance committee proceedings were not 

adversarial because committee was not designed or equipped by the disciplinary 

rules to conduct a trial).   

In the current disciplinary system, which has been in place since 2004, the 

members of grievance committees have extremely limited authority during the 

preliminary phase of the disciplinary process.  They may only act through 

summary disposition panels, and the only action a summary disposition panel may 

take is to approve or disapprove a recommendation from CDC that a complaint 

should be dismissed for lack of just cause. TEX. RULES DISCIPLINARY P. R. 2.01-

2.15.  They have no authority to adjudicate allegations of misconduct or otherwise 

preside over adversarial hearings.  Id.  Their proceedings are clearly inquisitorial 

rather than adjudicative.  See Genzer v. Fillip, 134 S.W.2d 730, 732 

(Tex.Civ.App.—Austin 1939, writ dism’d judgm’t cor.) (holding that a decision 

based solely on the findings and report of a commission is insufficient to qualify as 

an “adjudication” because “adjudication” implies a judicial ascertainment of issues 

through “a hearing by the court, after notice, of legal evidence on the factual issue 

involved”). 
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Because of its limited authority, a summary disposition panel cannot issue a 

final judgment on the merits that could serve as a basis for the application of res 

judicata to prevent subsequent disciplinary action by a duly appointed evidentiary 

panel.  Sewell, 487 S.W.2d at 718; Rodgers, 151 S.W.3d at 618; Gonzalez, 904 

S.W.2d at 830-31.  Adjudication of a complaint cannot begin until just cause is 

found and the complaint is transferred to an evidentiary panel of proper venue or, 

upon the respondent attorney’s election, proceedings are instituted in district court. 

C. Recent amendments to the disciplinary rules have not changed the 
nature of determinations made during the preliminary phase of the 
disciplinary process.  

 
Sebesta acknowledges prior decisions which have consistently held that res 

judicata does not apply to determinations by grievance panels during the 

preliminary phase of the disciplinary process.  But he urges the Board to find that 

under the current disciplinary rules, res judicata may apply to a summary 

disposition panel’s approval of CDC’s dismissal recommendation because of 

differences between the old rules and the current rules.  Sebesta’s position relies on 

a flawed analysis of the old rules. 

Most notably, Sebesta incorrectly contends that under the old rules, “[t]he 

classification and investigatory procedures took place without response or rebuttal 

from the attorney charged with the misconduct, who may not even know of the 

charges against him” (Appellant’s Br. 31) (emphasis in original).  In fact, however, 
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the old rules provided that a grievance committee need not notify a respondent 

attorney of a complaint only if it appeared to be wholly without merit.  The old 

rules specifically provided: 

Where the complaint appears to be of such nature as will not call for 
disciplinary action and can probably be dismissed without the 
necessity of hearing the accused attorney, the Committee need not 
notify him of the filing of the complaint.   

 
TEX. STATE BAR R. art. 12, § 12, reprinted in TEX. GOV’T CODE ANN., tit. 14 App. 

(Vernon 1973).   

In other words, the old rules did not require notice to the respondent attorney 

under circumstances similar to those that, under the current rules, would result in a 

grievance’s being classified as an “inquiry.”  TEX. RULES DISCIPLINARY P. R. 

1.06(S).  Therefore, the old rules and the current rules are actually very similar in 

this respect because the current rules also provide no opportunity for a respondent 

attorney to respond to a grievance or otherwise participate in the disciplinary 

process if a grievance appears to be without merit.  See TEX. RULES DISCIPLINARY 

P. R. 2.10 (requiring that CDC notify a respondent attorney of its receipt of a 

grievance that is classified as an “inquiry” only after the dismissal of the 

grievance). 

Moreover, contrary to Sebesta’s suggestion, the preliminary phase of the 

disciplinary process was far more adversarial in nature under the old rules than 

under the current rules.  McGregor v. State, 483 S.W.2d 559, 561 (Tex.Civ.App.—
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Waco 1972, set aside without reference to the merits).  A grievance committee 

could take testimony under oath.  Id.  It could also compel witnesses to appear and 

could require the production of documents or other evidence.  Id.  The respondent 

attorney could likewise request that the committee compel witnesses to appear and 

produce documents or other evidence on his behalf.  Id.  And the failure to comply 

with a grievance committee’s order to appear or provide evidence was punishable 

by contempt.  Id.   

In contrast, the proceedings before a summary disposition panel under the 

current disciplinary rules are vastly more limited.  A summary disposition panel 

considers only the information “deemed necessary and appropriate” by CDC, and 

it has no authority to compel the testimony of witnesses or the production of 

evidence. TEX. RULES DISCIPLINARY P. R. 2.13.   Also, neither the respondent nor 

the complainant may be present during summary disposition proceedings.  Id.   

Clearly, then, proceedings during the preliminary phase of the disciplinary 

process were more adversarial under the old rules, and grievance committees 

functioned in more of a judicial capacity than summary disposition panels do.  

Nonetheless, under the old rules, courts consistently held that determinations made 

during the preliminary phase were not final decisions.  The analysis of these courts 

applies with even greater force in the current system.  Because the 2007 no-just-

cause determination is not a final judgment on the merits, the evidentiary panel 
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correctly determined that res judicata could not bar a subsequent disciplinary 

action for allegations that never made it past screening.8  

D. No authority supports Sebesta’s contention that the letter he received 
from CDC staff constitutes a prior final judgment on the merits. 

 
Sebesta provides no authority for the proposition that a letter from a staff 

attorney announcing that an agency “will take no further action” constitutes a final 

judgment on the merits such that res judicata applies to it.  He cites 14 Texas cases 

which purportedly support his argument, but an analysis of the cases easily reveals 

that they are more supportive of the Commission’s position than Sebesta’s 

position:   

 

Cases Cited by Sebesta 

 

Relevant Holdings 
 

 
Amstadt v. U.S. Brass Corp., 
919 S.W.2d 644 (Tex. 1996) 

 
The court held that res judicata barred 
the plaintiffs’ claims based on faulty 
plumbing systems installed in their 
homes.  The basis of the holding was 
that the prior property owners who sold 
the homes to the plaintiffs had 
successfully brought a lawsuit against 

                                              
8 Sebesta’s reliance on statements from the Sunset Advisory Commission’s report is 
misplaced (Appellant’s Br. 33).  The statement that “more thorough investigation will 
occur before a hearing takes place” reflects the prior practice of convening an 
investigatory hearing on every grievance that was upgraded to “complaint” status.  The 
old rules required that both the complainant and respondent be invited to attend the 
investigatory hearing.  Under the current rules, an actual hearing cannot take place until 
after just cause is found and litigation begins. 
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the defendants and recovered damages 
because of the faulty plumbing systems. 
 
**The decision is inapposite because it 
involves the application of res judicata 
to a final judgment resulting from a 
lawsuit rather than an agency’s non-
adjudicative preliminary determination. 
 

 
Montgomery v. Blue Cross Blue Shield 
of Tex., 
923 S.W.2d 147 (Tex.App.—Austin 
1996, writ denied) 

 
The court reversed a district court’s 
summary judgment based on res 
judicata.  The basis of the holding was 
that the claims brought in district court 
could not have been litigated in the prior 
administrative proceedings because the 
administrative tribunal had no authority 
to determine the claims. 
 
**The decision supports the 
Commission’s position because the 
summary disposition panel had no 
authority to determine the allegations of 
misconduct that the evidentiary panel 
adjudicated in the proceedings below. 
 

 
Westheimer Ind. Sch. Dist. v. Brockette, 
567 S.W.2d 780 (Tex. 1978) 

 
The court affirmed a district court’s 
decision that a lower administrative 
officer (the Commissioner of Education) 
had no authority to rescind a prior final 
order of a superior agency (the State 
Board of Education).  The State Board 
of Education had entered the prior order 
after multiple adjudicative hearings, and 
the order became final when neither 
party perfected a timely appeal to 
district court. 
 
**The decision is inapposite because 
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there was no opportunity for an 
adjudicative hearing before the 
summary disposition panel in 2007 nor 
any opportunity to appeal the panel’s 
determination. 
 

 
Coalition of Cities for Affordable Util. 
Rates v. Pub. Util. Comm’n of Tex., 
798 S.W.2d 560 (Tex. 1990) 

 
The Texas Supreme Court held that res 
judicata barred the reconsideration of a 
final order that the Public Utility 
Commission entered after 132 days of 
heavily contested hearings which, 
according to the Court, constituted a 
“trial.”  The final order included 
detailed findings of fact and conclusions 
of law. 
 
**The decision is inapposite because it 
involves the application of res judicata 
to a final order that included findings of 
fact and conclusions of law resulting 
from 132 days of heavily contest 
hearings rather than an agency’s non-
adjudicative preliminary determination.   
 

 
R.R. Comm’n v. Humble Oil & Ref. Co., 
119 S.W.2d 728 (Tex.Civ.App.—Austin 
1938, writ ref’d) 

 
The court held that res judicata applied 
where the Railroad Commission entered 
an order after a full hearing, the losing 
party sought judicial review in district 
court, final judgment was rendered by 
the district court, and neither party 
appealed the judgment. 
 
** The decision is inapposite because it 
involves the application of res judicata 
to an agency’s order resulting from a 
full hearing, followed by judicial review 
of the order, rather than an agency’s 
non-adjudicative preliminary 
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determination.  In addition, the court 
recognized that even where res judicata 
applies, changed conditions may support 
the reconsideration of a final order.   
 

 
R.R. Comm’n v. Vidaurri Trucking, Inc., 
661 S.W.2d 94 (Tex. 1983) 

 
The Texas Supreme Court held that the 
Railroad Commission had no authority 
to reconsider its own final order that 
was entered after a hearing where the 
respondent had an opportunity to appear 
and present evidence.  The governing 
statute explicitly made the order “final 
for all purposes.” 
 
**The decision is inapposite because it 
involves an order that was entered after 
a hearing where the respondent was 
allowed to participate rather than an 
agency’s non-adjudicative preliminary 
determination.  In addition, explicit 
statutory language dictated that the 
order was “final.”     
 

 
Young Trucking v. R.R. Comm’n of Tex., 
781 S.W.2d 719 (Tex.App.—Austin 
1989, no writ) 

 
The court held that the Railroad 
Commission’s order, which was entered 
after proper notice and hearing, was 
final because the governing statute 
provided that an order of the 
Commission was effective on the date 
entered unless the order stated 
otherwise.   
 
**The decision is inapposite because it 
involves an order that was entered after 
proper notice and hearing rather than an 
agency’s preliminary determination 
without any opportunity for the 
respondent to appear.   
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Al-Jazrawi v. Tex. Bd. Land Surveying, 
719 S.W.2d 670 (Tex.App—Austin 
1986, writ ref’d n.r.e.) 

 
The court held that an agency order 
denying the respondent’s application for 
a license became final when he did not 
perfect an administrative appeal of the 
order.  The agency had no obligation to 
reconsider its order where none of the 
relevant facts had changed.   
 
**The decision is inapposite because it 
involves an agency order that became 
final after an opportunity for the 
respondent to file an administrative 
appeal rather than an agency’s 
preliminary determination without any 
opportunity for hearing or appeal.   
 

 
Sexton v. Mount Olivet Cemetery Assoc,, 
720 S.W.2d 129 (Tex.App.—Austin 
1986, writ ref’d n.r.e.) 

 
The court held that an agency could not 
reopen administrative proceedings that 
had resulted in a final order after an 
adjudicative hearing where both sides 
appeared, were represented by legal 
counsel, and had an opportunity to offer 
evidence.  The order became final after 
neither party sought judicial review. 
 
**The decision is inapposite because 
there was no opportunity for an 
adjudicative hearing before the 
summary disposition panel in 2007 nor 
any opportunity to seek judicial review 
of the panel’s determination. 
 

 
Texas-New Mexico Power Co. v. Tex. 
Indus. Energy Consumers, 
806 S.W.2d 230 (Tex. 1991) 

 
The Texas Supreme Court held that an 
order issued by the Public Utility 
Commission after a hearing on the 
merits was final and appealable despite 
the conditional nature of the order.  
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Thus, the applicant could seek judicial 
review of the order prior to beginning 
construction of its power plant.   
 
**The decision is inapposite because 
there was no opportunity for a hearing 
on the merits before the summary 
disposition panel in 2007 nor any 
opportunity to appeal the panel’s 
determination. 
 

 
Igal v. Brightstar Info. Tech. Group, 
250 S.W.3d 78 (Tex. 2007) 

 
The Texas Supreme Court held that res 
judicata applied to an administrative 
agency’s order because the agency had 
statutory authority to act in a judicial 
capacity and, in fact, acted in a judicial 
capacity to resolve disputed issues of 
fact that the parties had an adequate 
opportunity to litigate.  The proceedings 
underlying the agency’s order included 
a preliminary determination by a 
hearings officer followed by multiple 
days of proceedings before an appeals 
tribunal that included appearances of 
counsel and witness testimony on both 
sides. 
 
**The decision is inapposite because the 
summary disposition panel had no 
authority to act in a judicial capacity.  
Thus, there was no opportunity to 
litigate disputed issues of fact before the 
summary disposition panel in 2007. 
 

 
Besing v. Vander Eykel, 
878 S.W.2d 182 (Tex.App.—Dallas 
1994, writ denied) 

 
The court applied res judicata to a prior 
final judgment that had been entered by 
a district court and affirmed by the court 
of appeals. 
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**The decision is inapposite because it 
involves the application of res judicata 
to a final judgment entered by a district 
court rather than an agency’s non-
adjudicative preliminary determination. 
 

 
Comm’n for Lawyer Discipline v. Stern, 
355 S.W.3d 129 (Tex.App.—Houston 
[1st Dist.] 2011, pet. denied) 

 
The court held that a just-cause 
determination is “not a decision on the 
merits and does not involve an 
adversarial testing of evidence” but is 
“simply a predicate for instituting a 
disciplinary action against an attorney.” 
 
**The decision supports the 
Commission’s argument that a summary 
disposition panel’s approval of CDC’s 
no-just-cause finding is not a final 
judgment on the merits. 
 

 
Mossler v. Shields, 
818 S.W.2d 752 (Tex. 1991) 

 
The Texas Supreme Court held that a 
county court’s order dismissing a 
petitioner’s claim with prejudice barred 
the petitioner from subsequently 
asserting the same claim in a different 
county court.  The Court noted that the 
petitioner had a fair opportunity to 
assert her claims in the prior suit. 
 
**The decision is inapposite because it 
involves the application of res judicata 
to a final judgment entered by a district 
court rather than an agency’s non-
adjudicative preliminary determination. 
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 In short, Sebesta’s argument that he satisfied the first element of res judicata 

has no support because there is no prior final judgment on the merits.  The 2007 

no-just-cause determination was an administrative determination that did not result 

from adversarial proceedings.  CDC’s letter to Sebesta is not an adjudicative order 

that may support the application of res judicata.  Nor did the summary disposition 

panel’s approval of CDC’s dismissal recommendation make the preliminary phase 

of the disciplinary process an adjudicative proceeding.  A summary disposition 

panel clearly has no adjudicative authority.  The absence of a final judgment on the 

merits was fatal to Sebesta’s motion, and the evidentiary panel correctly denied it. 

E. Sebesta’s arguments regarding privity are flawed. 

In addition to presenting a prior final judgment on the merits, a party 

asserting res judicata must show that the parties in the subsequent action were 

parties or privies in the prior action.  Amstadt, 919 S.W.2d at 652.  There is no 

such privity in this case.  Only CDC participated in the 2007 summary disposition 

proceedings, so only CDC could be considered a party to those proceedings.  And 

CDC’s interests were not aligned with the complainant’s interests in 2007. 

Privity is not established by the mere fact that parties happen to be interested 

in the same question or in proving the same facts.  Benson v. Wanda Petroleum 

Co., 468 S.W.2d 361, 363 (Tex. 1971).  “[T]he determination of who are privies 
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requires a careful examination into the circumstances of each case.”  Dairyland 

County Mutual Ins. Co. v. Childress, 650 S.W.2d 770, 774 (Tex. 1983).   

Sebesta’s arguments regarding privity are intrinsically flawed because CDC 

was not aligned with the complainant in the preliminary screening phase of the 

2007 complaint.  At all times until just cause is found, CDC’s role is to objectively 

evaluate the information provided by both the complainant and the respondent in 

order to determine whether any allegation of misconduct is viable.  As such, 

CDC’s position is essentially neutral.   

In 2007, CDC determined that the complaint should be dismissed because of 

limitations, and it successfully recommended dismissal.  Thus, contrary to 

Sebesta’s argument, CDC’s position never became aligned with the complainant’s 

interests.  In fact, the very purpose of the summary disposition proceedings was to 

obtain approval for dismissal – an action that obviously was against the 

complainant’s interests and favored Sebesta’s interests.  So res judicata would not 

bar the 2014 disciplinary action because res judicata applies only to parties who 

were adverse in the first action.  Miller, 52 S.W.3d at 696; Getty Oil Co., 845 

S.W.2d at 800.  CDC never took a position adverse to Sebesta in 2007.  Id.  
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F. The Commission could not have presented its allegations of 
misconduct to the summary disposition panel for determination.   

 
The final element of res judicata is that the second action must be based on 

claims that were litigated or could have been litigated in the first action.  Amstadt, 

919 S.W.2d at 652.  Sebesta’s position fails because, as demonstrated above, the 

Commission could not have litigated its claims before the summary disposition 

panel in 2007.   

The summary disposition panel that approved the dismissal of the 2007 

complaint was empowered only to determine whether the complaint should be 

dismissed for lack of just cause or should proceed to litigation.  TEX. GOV’T CODE 

ANN. § 81.075 (West 2015).  It could not adjudicate the allegations of misconduct 

because only an evidentiary panel or a district court has authority to determine 

whether a respondent attorney committed professional misconduct such that a 

sanction is warranted.  TEX. RULES DISCIPLINARY P. R. 2.01-2.15.  Thus, the 

summary disposition panel had no authority to determine the issues that the 

evidentiary panel determined in this case, and the evidentiary panel correctly 

determined that res judicata did not apply.  See Whallon v. City of Houston, 462 

S.W.3d 146, 156-58 (Tex.App.—Houston [1st Dist.] 2015, no pet.) (holding that 

prior proceedings before the Building and Standards Commission (BSC) did not 

bar the City’s subsequent lawsuit because the BSC had no authority to award the 
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relief sought in the lawsuit); Barnes v. United Parcel Service, 395 S.W.3d 165 

(Tex.App.—Houston [1st Dist.] 2012, pet. denied) (holding that an unfavorable 

decision by the Department of Workers’ Compensation (DWC) did not bar the 

plaintiff’s subsequent wrongful death lawsuit because the matters at issue in the 

lawsuit could not have been litigated in the DWC proceedings due to the hearings 

officer’s limited authority). 

IV. Quasi-estoppel does not apply. 
 
 Sebesta argues that the disciplinary action against him was barred not only 

by res judicata but also by the doctrine of quasi-estoppel.  Sebesta’s argument has 

no merit because it was not unconscionable for the Commission to pursue 

disciplinary action based on Sebesta’s prosecutorial misconduct that resulted in a 

death sentence and the wrongful imprisonment of Anthony Graves for eighteen 

years. 

 Under Texas law, quasi-estoppel serves to prevent a party from asserting, to 

another party’s detriment, a right inconsistent with a position previously taken.  

Lopez v. Munoz, Hockema & Reed, L.L.P., 22 S.W.3d 857, 864 (Tex. 2000); 

Furmanite Worldwide, Inc. v. NextCorp, Ltd., 339 S.W.3d 326, 334-35 

(Tex.App.—Dallas 2011, no pet.).  Quasi-estoppel applies only when it would be 

unconscionable for a party to take the subsequent inconsistent position.  Id.   
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 In the proceedings below, Sebesta did not demonstrate that quasi-estoppel 

barred the disciplinary action that resulted in his disbarment.  Most importantly, 

nothing in the record supports his contention that the Commission took a position 

inconsistent with its prior position.  The Commission has consistently maintained 

that it found no just cause in 2007 based on limitations (App. 2).  Sebesta 

speculated that the Commission’s no-just-cause determination was based on an 

assessment of the merits of the 2007 complaint, but no evidence supported his 

erroneous conclusion.  It was merely based on surmise.  And the Acevedo affidavit 

unequivocally confirmed that the 2007 dismissal was based on limitations.9  

Because the basis for the 2007 dismissal is a question of fact, the evidentiary panel 

correctly determined it in favor of the nonmovant (the Commission).   And the 

Board should defer to the Panel’s determination.  KPMG, 988 S.W.2d 746, 748.   

 In addition, the Commission did not benefit from its 2007 no-just-cause 

determination, nor did the subsequent disciplinary action against Sebesta allow the 

Commission to avoid any obligation or effect of the 2007 determination.  The gist 

of quasi-estoppel is that a party may not accept the benefits of a transaction and 

subsequently take an inconsistent position to avoid corresponding obligations or 

                                              
9 If not for limitations, the only reasonable conclusion that CDC could have reached 
based on the 2007 complaint and response was that just cause existed.  Sebesta’s 
contention that CDC evaluated the factual allegations and concluded on the merits that 
there was no just cause is unconvincing because no reasonable attorney would have 
drawn that conclusion.  The complaint and response undeniably provided just cause but 
for the bar imposed by the old limitations provision. 
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effects.  Lindley v. McKnight, 349 S.W.3d 113, 131-32 (Tex.App.—Fort Worth 

2011, no pet.). 

 Furthermore, for quasi-estoppel to apply, the estopped party must have had 

knowledge of all material facts at the time of the conduct on which the estoppel 

claim is based.  Frazier v. Wynn, 472 S.W.2d 750, 753 (Tex. 1971); Nash v. 

Beckett, 365 S.W.3d 131, 144 (Tex.App.—Texarkana 2012, pet. denied).  In this 

case, the Commission did not delve into all of the relevant facts in 2007 because it 

was clear that limitations applied.  The Commission’s lack of knowledge defeats 

Sebesta’s claim that quasi-estoppel prohibited the disciplinary action that resulted 

in his disbarment.  Id. 

 Finally, Sebesta’s argument regarding prejudice to him is misplaced.  It was 

his own egregious misconduct, not the dismissal of the 2007 complaint, that 

resulted in the 2014 complaint and his subsequent disbarment.  And in the absence 

of a full record of the proceedings below, including a transcript of the evidentiary 

hearing, it is impossible for the Board to determine the significance of any 

evidence that Sebesta supposedly would have offered but for the 2007 dismissal. 
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CONCLUSION AND PRAYER 

Res judicata serves “to ensure that a defendant is not twice vexed for the 

same acts, and to achieve judicial economy by precluding those who have had a 

fair trial from relitigating claims.”  Amstadt, 919 S.W.2d at 653.  The evidentiary 

panel correctly determined that res judicata could not serve as a bar to disciplinary 

action against Sebesta because the Commission never sought to relitigate claims 

that had already been adjudicated.  To the contrary, the 2007 proceedings provided 

no opportunity to litigate the allegations of misconduct that the evidentiary panel 

determined in the proceedings below. 

The evidentiary panel also correctly determined that quasi-estoppel also did 

not apply.  At all times, CDC and the Commission have consistently maintained 

that the dismissal of the 2007 complaint was based on limitations.  Indeed, if not 

for the bar imposed by limitations, CDC obviously would have found that the 2007 

complaint provided just cause to believe that Sebesta committed misconduct 

requiring that a sanction be imposed.   

The proceedings below were possible because circumstances changed 

dramatically in 2013 when the Texas legislature decided that limitations would not 

bar a grievance involving prosecutorial misconduct that resulted in wrongful 

imprisonment as long as the wrongfully imprisoned person filed the grievance 

within four years of his release.  That is precisely what happened here. 
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For these reasons, the Commission prays that the Board affirm the judgment 

of the District 08-2 Evidentiary Panel of the State Bar of Texas.   

 RESPECTFULLY SUBMITTED, 
 
 LINDA A. ACEVEDO 
 CHIEF DISCIPLINARY COUNSEL 
 
 LAURA BAYOUTH POPPS 
 DEPUTY COUNSEL FOR ADMINISTRATION 
  
 CYNTHIA CANFIELD HAMILTON 
 SENIOR APPELLATE COUNSEL 
 

OFFICE OF THE CHIEF DISCIPLINARY 
COUNSEL 

 STATE BAR OF TEXAS 
 P.O. BOX 12487 
 AUSTIN, TEXAS 78711 
 TELEPHONE: 512.427.1350; 1.877.953.5535 
 FAX: 512.427.4167 
 
 
 /s/ Cynthia Canfield Hamilton 
 CYNTHIA CANFIELD HAMILTON 
 STATE BAR CARD NO. 00790419 
 ATTORNEY FOR APPELLEE 
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This is to certify that the above and foregoing brief of Appellee, the Commission 
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and Ms. Kimberly Gustafson Bueno (kbueno@scottdoug.com), Scott, Douglass & 
McConnico, L.L.P., 600 Congess Avenue, Suite 1500, Austin, Texas 78701-2589 
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BEFORE THE EVIDENTIARY PANEL FOR 

STATE BAR DISTRICT NO. 08-2 STATE BAR OF TEXAS 

COMMISSION FOR LAWYER • 
DISCIPLINE, • 
Petitioner • 

• 201400539 
v. • 

* 
CHARLES J. SEBESTA, JR., • 
Respondent • 

JUDGMENT OF DISBARMENT 

Parties and Appearance 

JUN 112015 
Ausun Office 

Obie! Dlsclpllnaiy Counsel 
Slate Bar ofTexas 

On May 11th, 12th, 13th, and 14th, 2015, came to be heard the above styled and 

nt1mbered cause. Petitioner, Commission for Lawyer Discipline, appeared by and through its 

attorney ofrecord and announced ready. Respondent, Charles J. Sebesta, Jr., Texas Bar Number 

17970000, appeared in person and through attorney of record and announced ready. 

Jurisdiction and Venue 

The Evidentiary Panel 8-2, ~_ll~i11_g_~(!:.11~.:1lX3PP~i1~~e~~~<:.~:.a,r._:_hi:_c~:n1'!~~°-t.~~.111: .. ···········- ·- , 

chair of the Grievance Committee for State Bar of Texas District 8, finds that it has jurisdiction 

over the parties and the subject matter of this action and that venue is proper. 

Professional Misconduct 

The Evidentiary Panel, having considered all of the pleadings, evidence, stipulations and 

argument, finds Respondent has committed Professional Misconduct as defined by Rule l.06(W) 

of the Texas Rules of Disciplinary Procedure. 

Findings of Fact 

The Evidentiary Panel, having considered the pleadings, evidence and argument of 

counsel, makes the following findings of fact and conclusions of law: 
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J. Respondent, Charles Sebesta, Jr. ("Sebesta"), is an attorney licensed to practice Jaw in 

Texas and is a member of the State Bar of Texas. 

2. Sebesta resides in and maintains his principal place of practice in Budeson County, 
Texas. 

3. Sebesta was the district attorney for Burleson and Washington counties from J 975-
2000. 

4. On August 18, 1992, six members of the Davis family, including four children, were 
murdered in Somerville, Texas. On August 23, J 992, Jaw enforcement officers 
questioned Robert Carter ("Carter"), father of one of the child victims. Carter 
eventually admitted being at the scene of the murders but implicated Anthony Graves 
("Graves") as the killer. Carter testified before the grand jury, and contrary to his 
previous admissions he denied that he or Graves had any involvement in the murders. 

5. Carter was tried, convicted and sentenced to death in February of 1994. Sebesta was 
the lead prosecutor for that case. 

6. Graves' trial began on September 19, J 994 with jury selection. Sebesta was the lead 
prosecutor for the case. Prior to trial, Sebesta began negotiations with Carter through 
his appellate attorney for testimony against Graves. On October 20, 1994, the night 
before Carter was called to testify at Graves' trial, Sebesta met with Carter, in order 
to finalize the agreement. At that meeting, Carter informed Sebesta that he had 
committed the murders alone, a statement that necessarily excluded Graves as a 
participant in the murders. 

7. On the morning of October 21, 1994, shortly before Carter took the stand, Sebesta 
· provided the caun ·witn· the tletails··ar·tlfe-fmal-agfeemenf reached-Tof-Cill1ei"s 

testimony. Sebesta stated on the record that he was agreeing not to ask Carter any 
questions about his wile Theresa Carter. However, the exculpatory statement made 
by Carter the night before - that he acted alone in committing the murders - was not 
placed on the record at that time or at any other time. The evidence shows that 
Sebesta never disclosed this exculpatory information to Graves' attorneys. Sebesta's 
failure to disclose this information was in violation of Rule 3.09(d). 

8. Sebesta conducted the examination of Carter at Graves' trial on October 21, 1994. 
Sebesta elicited testimony from Carter that, aside from his statement to the grand 
jury, Carter had always maintained that Graves participated in the murders. This 
testimony was false based on Carter's statements to Sebesta the night before when he 
recanted Graves' involvement and admitted to committing the murders alone. No 
steps were taken by Sebesta to correct Carter's false testimony or to bring the 
perjured statement to the courts attention. Because Sebesta knew that Carter's 
testimony was false and yet used and presented Carter's testimony at trial, Sebesta 
violated Rule 3.03(a)(5). 
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9. Sebesta conducted the examination of the lead investigator Ranger Ray Coffman on 

October 24, 1994. Sebesta elicited testimony from Ranger Coffman that, aside from 
Carter's statement to the grand jury, Carter had always implicated Graves in the 
murders. Again, this testimony was false based on Carter's statements to Sebesta the 
night of October 20, 1994 when he recanted Graves' involvement and admitted to 
committing the murders alone. Sebesta took no steps to correct the false impression 
left by Ranger Coffman's testimony. Because Sebesta knew that Ranger Coffman's 
testimony was false, Sebesta violated Rule 3.03(a)(5). 

l 0. Graves presented an alibi defense at trial. The defense centered around witnesses that 
put him in Brenham, Texas on the night of the murders. Yolanda Mathis ("Mathis") 
was Graves' girlfriend and had previously testified at grand jury that she had been 
with Graves during the critical time period on the night of the murders. After being 
sworn in and placed under the Rule, but before the defense called her to the stand at 
trial, and while Mathis was not in the courtroom, Sebesta stated in open court that: 

Mr. Sebesta: Judge, when they call Yolanda Mathis we 
would ask, outside the presence of the jury that the Court 
warn her of her rights. She is a suspect in these murders and 
it's quite possible, at some point in the future, she might be 
indicted. I don't know. And l feel outside the presence of the 
jury that it would be proper to warn her of her rights. 

Sebesta had no evidence or information tending to show Yolanda Mathis was a 
suspect or had any involvement in the murders. Whether the result was intended or 
not, Yolanda Mathis refused to appear as a witness for the defense after this false 
statement was uttered to the court. Sebesta's statement to the court was false and in 
violation of Rule 3.0J(a)(l ). 

11. In conjunction with providing an alibi for Graves, the defense was simultaneously 
attempting to show Carter had falsely implicated Graves. Defense counsel made both 
written and oral pretrial requests for all exculpatory evidence and for any evidence of 
a third person's involvement in the murders. Sebesta told defense counsel and the 
cou11 during a pretrial hearing that Carter had implicated an individual nicknamed 
"Red" in the murders, and had given law enforcement specific information to locate 
that individual. However, Sebesta never disclosed to Graves' attorneys that law 
enforcement eventually identified this individual as Kevin Dwayne Vincent 
("Vincent") and had been able to rule him out as a suspect; nor did Sebesta disclose to 
Graves' attorneys that Carter confirmed for law enforcement that Vincent was not 
involved. Sebesta's failure to disclose this information to Graves' attorneys was in 
violation of Rule 3.09(d). 

12. Sebesta admits that he failed to disclose that John Robertson, one of the State's 
witnesses who allegedly overheard admissions by Graves, was under indictment in 
Burleson County on felony charges of Criminal Mischief at the time of his testimony. 
Sebesta's failure to disclose this information was in violation of Rule 3.09(d). 
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13. Graves was convicted and sentenced to death. Jn 2006, Graves' conviction was 

reversed and remanded for a new trial by the United States Court of Appeals for the 
Fifth Circuit due to prosecutorial misconduct by Sebesta. In 20 l 0, after sixteen years 
in prison, twelve of them on death row, Graves was released from prison when the 
special prosecutor appointed to pursue the case against him determined that there was 
no credible evidence that Graves had any involvement in the murders. 

14. Due to the rule violations enumerated above, the Panel finds that Sebesta violated 
Rule 8.0l(a)(l) and 8.04(a)(3). 

Conclusions of Lnw 

The Evidentiary Panel concludes that, based on foregoing findings of fact, the following 

Texas Disciplinary Rules of Professional Conduct have been violated: 3.03(a)(J), 3.03(a)(5), 

3.09(d), 8.04(a)(I), and 8.04(a)(3). 

Sanction 

The Evidentiary Panel, having found Respondent has committed Professional 

Misconduct, heard and considered additional evidence regarding the appropriate sanction to be 

imposed against Respondent. After hearing all evidence and argument and after having 

considered the factors in Rule 2.18 of the Texas Rule of Disciplinary Procedure, the Evidentiary 

DISBARMENT. 

Disbarment 

It is therefore ORDERED, ADJUDGED and DECREED that effective June 11, 2015, 

Respondent, Charles J. Sebesta, Jr., State Bar Number 17970000, is hereby DISBARRED from 

the practice of law in the State of Texas. 

It is fu11her ORDERED Respondent is prohibited from practicing law in Texas, holding 

himself out as an attorney at Jaw, performing any legal services for others, accepting any fee 

directly or indirectly for legal services, appearing as counsel or in any representative capacity in 

any proceeding in any Texas court or before any administrative body or holding himself out to 
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others or using his name, in any manner, in conjunction with the words "attorney at law," 

11attorney, 11 11counselor at la\V, 11 or "lawyer." 

Notification 

It is !Urther ORDERED Respondent shall immediately notify each of his current clients 

in writing of this disbarment. In addition to such notification, Respondent is ORDERED to 

return any files, papers, unearned monies and other property belonging to clients and former 

clients in the Respondent's possession to the respective clients or former clients or to another 

attorney at the client's or fonner client's request. Respondent is further ORDERED to file with 

the State Bar of Texas, Chief Disciplinary Counsel's Office, P.O. Box 12487, Austin, TX 78711-

2487 (1414 Colorado St., Austin, TX 78701) within thirty (30) days of the signing of this 

judgment by the Panel Chair, an affidavit slating that all current clients have been notified of 

Respondent's disbarment and that all files, papers, monies and other property belonging to all 

clients and former clients have been returned as ordered herein. 

IL is further ORDERED Respondent shall, on or before thirty (30) days from the signing 

orthiS}udgment by me Panel· Cha if,· notiffm\w1!ingeacn ·an<:revei'f.fUsticeonnepeace, }uage;--· · · 

magistrate, administrative judge or officer and chief justice of each and every court or tribunal in 

which Respondent has any matter pending of the terms of this judgment, the style and cause 

number of the pending matter(s), and the name, address and telephone number of the client(s) 

Respondent is representing. Respondent is further ORDERED to file with the State Bar of 

Texas, Chief Disciplinary Counsel's Office, P.O. Box 12487, Austin, TX 78711-2487 (1414 

Colorado St., Austin, TX 78701), within thirty (30) days of the signing of this judgment by the 

Panel Chair, an affidavit stating that each and every justice of the peace, judge, magistrate, 

administrative judge or officer and chief justice has received written notice of the tenns of this 

judgment. 
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Surrender of License 

It is funher ORDERED Respondent shall, within thirty (30) days of the signing of this 

judgment by the Panel Chair, surrender his law license and pennunent State Bar Card to the State 

Bar of Texas, Chief Disciplinary Counsel's Office, P.O. Box 12487, Austin, TX 78711-2487 

( 1414 Colorado St., Austin, TX 78701), to be forwarded to the Supreme Court of the State of 

Texas. 

Publication 

It is funher ORDERED this disbannent shall be made a matter of record and 

appropriately published in accordance with the Texas Rules of Disciplinary Procedure. 

Other Relief 

All requested relief not expressly granted herein is expressly DENIED. 

SIGNED this //1*-day of_~J,~r.1_£. ___ , 2015. 

EVIDENTIARY PANEL 
DISTRICT NO. 8-2 

~ ~ 
District 8-2 Presiding Member 
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BEFORE THE EVIDENTIARY PANEL FOR 

STATE BAR DISTRICT NO. 08-2 STATE BAR OF TEXAS 

COMMISSION FOR LA WYER * 
DISCIPLINE, * 
Petitioner * 

* 201400539 
v. * 

* 
CHARLES .J. SEBESTA, .JR., * 
Respondent * 

AFFIDAVIT OF LINDA ACEVEDO 

STATE OF TEXAS 

COUNTY OF TRAVIS 

§ 
§ 
§ 

BEFORE ME, the undersigned Notary Public, on this day personally appeared Linda 

Acevedo, known to me to be the person whose name is subscribed below, and who after being duly 

sworn, stated on her oath: 

"My name is Linda Acevedo and I am over the age of eighteen years and competent to make 

this affidavit in all respects, and have personal knowledge of the facts herein stated: 

1) I currently serve as the Chief Disciplinary Counsel for the State Bar of Texas. I have served 

in this position since February 1, 2009 and have worked for the State Bar of Texas in the 

discipline division since 1985. Although the disciplinary procedural rules have been 

amended several times in the last twenty years, the rules have consistently provided a 

respondent attorney the opportunity to respond to the complaint and to provide other 

information during the investigation of the complaint. In addition, prior to 2004, when an 
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investigatory hearing was held before a grievance committee, the respondent attorney was 

either invited or required to attend the hearing. 

2) In 2007, Assistant Disciplinary Counsel Stephen Moyik consulted me regarding a complaint 

pending against Charles Sebesta. Our discussion centered on whether the complaint against 

Sebesta was barred by the four year statute oflimitations contained in Tex. R. Disciplinary P. 

15.08. We discussed the Fifth Circuit opinion of Graves v. Dretke, 442 F. 3d 334 (5'11 Cir. 

2006) and whether the date ofissuance could be utilized to argue that the complaint was filed 

within the statute of limitations. We concluded that it could not because the opinion 

contained information that the alleged misconduct was known to the parties more than four 

years before the grievance was filed. Mr. Moyik therefore made a recommendation of no 

''.just cause" to the summary disposition panel based on the statute of limitations, and the 

panel dismissed the case. 

3) Under the disciplinary procedural rules in place in 2007, when the Chief Disciplinary 

Counsel determined that Just Cause did not exist to proceed on the complaint, the matter was 

placed on a summary disposition docket and considered without the presence of the 

complainant or the respondent attorney. 

4) I have reviewed Mr. Sebesta's affidavit and its attachments provided with Mr. Sebesta's 

Motion on Res Judicata and Estoppel. The letters he cites (Exhibits A-7 and A-8), are form 

letters that were routinely sent by CDC when a case was dismissed by a summary disposition 

panel. These letters were not specially generated for the 2007 complaint. 

5) In late 2013, I was contacted by Pamela Colloffwith Texas Monthly requesting information 

regarding the dismissal of the 2007 complaint. Since Mr. Sebesta had written extensively 
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about the complaint on his website and made the dismissal letters available, I confirmed that 

the 2007 complaint was dismissed and that the basis was on the then-applicable statute of 

limitations. 

6) Attached as Exhibit A-1 is a true and correct copy of the article written by Pamela Colloff, 

which ran in Texas Monthly in December of 2013. 

Further Affiant says not." 

SWORN TO AND SUBSCRIBED BEFORE ME this ) day of Ornti1'1lbif 

~ l"'-f.~ SHELLY M. HOGUE 
j~J·) NOTARY PUBLIC 
\~ ....... ~... State of Te:tas 

·• •• "!!?..ft/Comm. Exo.10-05-2018 
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POUTICS FOOD TRAVEL THE CULTURE TEXANICA 

Why Was This Prosecutor 
Never Punished? 
ANTHONY GRAVES WAS WRONGFULLY CONVICTED OF CAPITAL MURDER BASED 
ON THE OUTCOME OF A TRIAL WHERE THE PROSECUTOR, CHARLES SEBESTA, 
WITHHELD EVIDENCE THAT COULD HAVE HELPED PROVE GRAVES'S INNOCENCE. 
SO WHY HASNT SEBESTA BEEN HELO ACCOUNTABLE FOR HIS EGREGIOUS 
MISCONOUCT7 

by PAMELA COLI.OFF WED DECEMBER 18, 201! dt30 AM 

IJ Q Ill 

T 
he criminal justice world was shook up last month by the ncw.s 
that former Williamson County dhtrict attorney Ken Allderaon, 
the prosecutor in the Mlchaal Morton case, had to fol'feit his low 

license, plead guilty to criminni contenipt of coui·t chnrges, u.nd serve jail 
tin10. The feet that Anderson would bo punished-no matter how 
"insultingly short" the ten-day sentence might be-was historic, marking 
the "first tin1e ever" that someono would ba punished for committing one 
of the worst sins a prosecutor can commit: withholding critical evidence 
that could help the a..ccused's case. In doing so, Ander11on won a conviction 
against a man who turned out to be innocent. 

Tha fn.ctll of the Morton cue are by now well known, but to quickly recap: 
Dwin.g Morton's 1987 murder trial, Anderson failed to turn over a police 

MAGAZINE ARCHIVES m 

MOST READ 

l A Diabetic Woman Died: 
Irving Jail Because The E 
Give Her The Insulin Thi 
SheNoedod 

2 A Perry-Sharp RJvolryat 
A&M? 

3 The Other Side of the Sto 

4 Kolaches for Christmas,. 
Your Gift Guide to Malle 
From West, Texas 

5 The Body of the Missing, 
Man Was Found e.nd the 
Wants Answers 

transcript that described an eyewitncas account given by Morton's yoWlg , , . , . 

son, who snfd that a stranger, not hif:; father, had killed his mother, ~--••••""l!!!l!~-15CJUBE 
0092\ 
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Chrtstiuo .• jury never learned of' the transcript 11.nd foun.rton 
guilty. Morton spent nearly 25 years in prison before he wu exonerated by 
DNA evidence in 2011. 

Anderson has now become the face ofproseoutorial misconduct, but 
another prosecutor wont much further than Anderson to secure a 
conviction: Burleson County DA Charles Sebesta, the man who sent 
Anthony Graves to death row. During Grawll'11 trial in 1994, Sebesta never 
di11olosed that the only eyewitneu to the brutal 1992 murder of the Davis 
family in Somerville-a man named Robert Carter-repeatedly insisted 
thnt Grnves nevei· took putt in the cri.Jul'. (Carter was himself convicted of 
the killlngs, but investigators felt certain he'd had an accomplice. He 
named Graves after more than twelve hours in poUce custody.) And 
according to a withering 2000 ruling from the U.S. Fifth Circuit Court of 
Appeals, Sebelfta not only withhold favorable evidence in the Graves ca.t10, 

he also suborued pel'jurcd testhnony-or obtained fulsc stotements-fto1n 
two witnesses on the stand. The Fifth Circuit, one of the moat 
con11erv11tlve in the nation, stated the.t Sebena'11 "deliberate" effort to 
mislead the jury with information that he •knew was false" was "perhaps 
even more egregious" than hi11 failure to turn over evidence that wns 
favorable to the defense. 

And that was not all. A! my 2010 story on th~ Graves case explained in 
greater detail, Sebesta also scared off Graves's alibi witness during the trial 
by suieestine that she, too, might be charged in the Davis murders. 
Terrified. she refused to testify, (She was never charged.) Ha e.leo pressured 
Carter into testifyinu againBt Graves after he refused. "Sebesta told Carter 
that if he didn't testify against Anthony, he would prosecute Carter's wife 
instead," said Graves'& attorney, Nicole C8sarez. (Ce.rter's wife, Cookie, was 
arrested and charged with capital mW"der but never tried.) "He twisted 
Carta r's arm to ensure that he got a conviction: CB.urez said. Which he 
did. Graves was found guilty and 1q1ent eighteen years behind be.rs, twelve 
of them on death row, bofora he W1UI releaaed in 2010 and exonerated by an 
act from the Tens Legislature. 

And yet the State Bar of Texas, which is supposed to discipline attorneys 
who commit ethical violatioru, did not take eny action ogainst Sobesta­
even after the Fifth Circuit ordored that Graves be given a new triel, citing 
the fact that the district attorney had withheld favorable evidence and 
used false testimony to win. 

Houston attorney Robert Bennett fl.Jed a grievance with the bar aftor the 
Fifth Circuit handed down ita ruling In 2006, alleging that Sebesta had 
committed a host of ethical violationa. But tho bar summarily di!mi.!Ssed 
the complaint without even a hearing, stating Jn a letter to Bennett that 
"there is no ju.at cause to believe that [Sebesta] committed professional 
misconduct." 

Bennett, who is usually on the other side of such cases-ho spocle.lizes in 
defending attorneys in disciplinary proceedlngs-wns taken aback. "The 
bar gave him a free pass," Bennett told me. "At the very least, they should 
have investigated further, given the importance of tho co.se." 

Then again, the bar's track record for dlscJpllnJ.ng prosecutors is abysmal. 
"In ninety-one o.rlminal casea ln Texe..s since 2004, the court! decided that 
prosecutors committed mi11oonduct. ranging from biding evidence to 
making improper nrguments to thejury," uotedBrandi Grissom of the 
Tua.s Tribune last year. "None of those pro5ecutors has ovor been 
dlscipllned." 

Sobestahas alwoya maintained that the bor dismissed the grievance against 
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him for on.nple reason: the agency determined that he hn.nc 
noU1ing wrong. "For the Record," his website stntcs, "there was never nny 
'Prosecutoria.l Misconduct' on myplll't-not then and not now, 11nd anyone 
wishing to verify that, can check with the Stnte Bar of Texas.'' 

So I recently decided to do just that. I began by contacting Linda Acevedo, 
the bar's chief disciplinary counsel, to sec if she could comment on why 
the grievance had been dismissed. She emailed me that she could disclose 
little, due to coniidentinlity issues, but explained why the grievance went 
nowhere. "This dismissal was based on the fact that the complaint was 
brought forth well beyond the four-year statute of limitations our office is 
bound by," she wrote. 

In other words, the bar never cleared Sebesta of wrongdoing, as he has 
suggested for years. It never made any determination as to whether or not 
he had violated the rules of professional conduct. It simply took no action 
because the statute of limitations on those violations-including 
withholding favorable evidence and eliciting perjured testimony-had run 
out. 

As for the letter that the bar hnd sent Bennett stating that there was "no 
just cause" to believe Sebesta committed professional misconduct, 
Acevedo cautioned not to take that wording too literally. The letter 
Bennett received did not exonerate Sebesta: it was only "the stand!ll'd 
dismissal letter used by our office," she wrote, and "did not specify the 
basis for the dismissal.'' 

Given that the bar never absolved Sebesta, I asked Acevedo if Sebesta could 
face snnctions for claiming that the agency had cleared his name. 
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83.lUJ:!J !CFF-F 

By: Whitmire 

BOB BENNETT & ASSOC 

A BILL TO BE ENTITLED 
AN ACT 

relating to uloulplinary standards and procedures npplJ03blo to 
grievances alleging certain prosecutorlal misconduct. 

• 

BE lTENA.C:Tlm RY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION I. S""-tion B 1.072, Government Code, is amended by 

amending Subsection (b) and adding Subsections (b-1) and (b-2)to 
read es follows: 

(b) The supreme court shall establish minlnrnm standards and 
procodun::!!l for tho a.ttomoy disoiplinary and disability system. 
Tho standards and procedures for processing grievances against 
attorneys rnust provide for: 

(1) clessificatlon ofo.11 grievances and 
investigation ofall complaints; 

l"2) a run explanation ltJ cuuh uumpla.luant on 
dismissal of an inquiry or a complaint; 

(3) periodic prepomtinn nf nh;tracts ofinquiries and 
complainIS filed that, even if true, do or do not constitute 
misconduct; 

(4) nn information file fur each grievance filed; 
(5) a grievance tracking system to monitor processing 

ufgrjcvancc:5 by category, method ofrcaolutlon, 1111d length of time: 
required for resolution; 

(6) notice by the state bar to the parties ofn written 
grievance flied with the state bnr that the state bar hes the 
authority to resolve of the status of the grievance, at least 
quarterly and until final disposition, unless 11\e notloe would 
Jeopardize ru1 undercover investigation; 

(1) an option fur a trial In "di>b:ict c<n1rt on • 
complaint and an administrative system far attorney disciplinary 
and disability findings in llcu of trials in district court, 
lncludiog an appeal procedure to the Board of Disciplinary Appeals 
and the supreme court under the substantial evidence rule; 

(8) an ndmlnlstrallvc •Y•le1lt for rccl11rooal ond 
compulsory discipline: . 

(9) l11rerim <tL<pension of an attorney posing a tlrreat 
of immediate irreparable harm to a client; 

(I 0) authorizing all parties to an attorney 
dlsolpllnary hearing, including tho complainant, to be present at 
all hearings nt which testimony Is taken and requiring notice of 
tb09C hco.rfOS!J to be Biven to the compJ:iinant not later thAn thr: 
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seventh. dny before tho date of the hearlng; 
(I 1) the commission adopting rules that govern the use 

ofprlva..1c reprimands b)1 grle\lance c.ommlrtees And that prnhihit a 
committee: 

(A) giving an attorney more than one prlvate 
reprimand within a five-year period forn violatlon of the same 
disciplinary rule; or 

{8) giving ti pdvatc reprimand for a violn.tion1 
ID that involves a failure to return an 

unoametl fee, a the.ft, nr a mi•npplicatlon offiduclary propen:y; 

(ii) of a dlsciplinarv rule that requires a 
prosecutor to disclose to the defense all cyiclence or !nfonnat!on 
known to the proseoutor that rends to negate the guilt of the 
noowed or mltigntcs tho offence, including Rule 3.09Cdl Tuxns 
Disciplinary Rules of Professionnl Conduct; and 

(12) dlstn'butionofa voluntary survey to all 
oomplnlnants urging views on grievance system experiences. 

(b-ll In establishing minimum standards and procedures for 
the attorney disciptlnory Md disability SY_;:!h::1n uilU\:!)r Subsection 
fbl. the supreme cou1t mu•t ensure that the statute ofllmitations 
pppllcnhle to n grievnnce flle-.d Rgflin~ " nmsecufor that oJJeqes I!. 

violation of the disclosure rule does not begjn to run until the 
date on which a wrongfully imprisoned person is released from a 
nenal institution. 

Oi-2l For purposes of Subsection Cb-1\: 
(1) 'pj~i:;lasurc rulc11 mcpns the di9oiplino.ry rllle thnt 

requires a prosecutor lo disclose to the defense al! evidence or 
jnfnrmAt!nn known to tbp prosecutor 1ha!Jends to negate the guilt 
of the accused or mitigates the offense, including Rule 3.09Cdl. 
Te>:as Disciplinary Rules of Professional Conduct, 

(2) "Penal instirution" has the meaning •ssigned by 
Article 62,001. CodeofCrlrnfnal Procedure. 

(3) 11WrongfuJly imprisoned person" has: the me.aninp; 
assigned by Section 501.lOJ. · 

SECTION 2. As soon as practicable after the cffeotive date 
of this Act but not later than December I, 2013. the Texas Supremo 
Court shall amend the Tel(lls Rules of Disciplinary Procedure to 
conform with Section 81.072, CovcrnmcnL Cuuo, "" amended by thlo 
Act 

SECTION 3. 'I11is Actt.U,e .. effect September I, 2013. 

01/29/2014 
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HOUSE 
RESEARCH 
ORGANIZATION bill analysis 5/13/2013 

SB 825 
Whitmire, et al. 
(S. Thompson) 

SUBJECT: 

COMMITTEE: 

VOTE: 

SENATE VOTE: 

WITNESSES: 

BACKGROUND: 

State BRI' disciplinary process for certain prosecutor disclosure violations 

Judiciary and Clv!l Jurisprudence - favorable, without amendments 

7 ayes- Lewis, Farrar, Fruney, Hernandez Luna, K. King, Raymond,, 
S. Thompson 

0 nays 

2 ab•ent - Goode.n, Huote.r 

On final paosage, (March 26) - 31 ··0 

Far - Thomas Ratliff, representing M.ichael Morton (Registered, but did 
not testijjl: Rebecca Bernhardt, TeKas Defender Sei:vicc; Cindy Eigler, 
Texas Interfaith Cencer for Public Policy; Kristin Etter, TelCas Criminal 
Defense Lawyers Association; Andrea Marsh, Texas Fair Defense Project; 
Matt Simpson, ACLU of Texas; Ana Yanez-Correa, Texas Criminal 
Justice Coalition) 

Againsl - None 

Ou - (R•glst•retl, ln;t did nut testify: Linda Acevedo, State Dar of Texo.1, 
Shannon Edmonds, Texas District and County Anomeys Association) 

Under Government Code sec. 81.071, attorneys practicing in Texas are 
subj~ct to the disciplinary and disability jurisdiction of the Texas Supreme 
Court and the Commission for Lawyer Discipline, n committee of the 
State Bar . 

. Under sec. 8 !.072(b) the Supreme Court is required to establish minimum 
standards and procedures for the attorney dlsciplinaiy and disability 
system. Those standards must include requiring the Commission for 
Lawyer D!Scipline to adopt rules governing tile use of private reprimands 
by grievance committees. 

Rule 3.09(d) of the Texas Disciplinary Rules of Professional Conduct 
requires prosecutors to disclose lo criminal defendants all evide.nce and 
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information 1hat tends to negate the guilt of the accused or mitigate the 
offense. This is sometimes called the disclosure nile. 

Govemmeot Code sea. 501. lOl defines "Wrongfillly Imprisoned" as 
someone who has: 

PAGE 38 

• received a pardon for innocence after having served all or part of a 
sentence in the Texas Department of Crimlnal Justice system; 

• been granted rclicf11nder a writ of habeas corpus based on a court 
finning nr determination that the person was actually innocent; or 

• been granted relief under a writ of habeas corpw and: I) the state 
district court in which the charge was pending dismissed the 
charge; 2) the dismissal was based on a motion in which the 
prosecutor says no credible evidence exists egainst the defendant; 
and 3) the prosecutor believes the defendant is nctually innocent. 

SB 825 would require the Texas Supreme Court to adopt rules requiring 
the C-0mmission for Lawyer Discipline to prohibit a grievance committee 
from giving a prlvaTe reprimand concerning a vlu!Hliun uf 11 tllscipliuiiry 
rule ihat requires a prosecutor to disclose to the defense all evidence and 
infounution that tends to negate the guilt of the accused or mitigate the 
offense. This would include Rule 3.09(d) of the Te.'<JIS Disciplinary Rules 
of Professional Conduct. 

The Supreme Court would have to ensure that the, statute of limitntions 
that applied to a grievance filed against a prosecutor alleging a violation of 
the disclosure rule did not begin to run until the date on which a 
wmngfully imprisoned person was released from prison. 

The bill would take effect September 1, 2013. By December I, 2013, tbe 
Supreme Court would have to amend 1he Texas Rules of Disciplinary 
Procedure to conform with the bill. 

SB 825 would atr-=ngtl1cn tho process used by 1hc State Bar to hold 
prosecutors accountable when it is alleged that they did not disclose 
required information in cases in whio.h persons WP.rr. wrnne;fhlly cnnvicled. 
QucstioruJ about this came to light with the case of Michael Morton, who 
was exonerated after spending nearly 25 years in prison for the murder of 
his wife. 

At issue is the statute of limitations !br filing grievances with the stnte bar 
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in such cases and the appropriateness of keeping reprimands in these cases 
private. SB 825 would address these issues witlt a. fo!r, limited response 
narrowly drawn to apply only 10 cases in which persons were wrongfully 
Imprisoned and when an allegation ofa violation of the disclosure ntle 
was at stake, 

Currently, allegations of attorney misconduct must be filed with the State 
Bar'• grievance system within four years of the date the conduct occurred. 
An exception to this allows !he limit in cases invo.Iving fraud and 
concealment to begin four years after the misconduct was discovered or 
should have been discovered, The interplay oflhese two sections and the 
differeot interpretations of the language in t!1e exception have raised 
questions about whether the deadline should be chWJged in cases in which 
a person was wrongfully convicted. 

SB 825 would clear up these questions by establishing a rule for cases in 
which aomeone wan wrongfully convicted bl' allowing grievnnooa to be 
filed for four years after release from prison. The wrongfully convicted 
Rhnuld not have to overcome the harrier ofprnvlng fiaud or concealment 
to file a grievance under the current exception to tile deadline. 

This change would strike a fair balance by maintaining the four-year 
statute of limitations but requiring that it begin to run only after a person 
had been released from prisou. Exoncrees should have a full four years to 
pwsue a grievance in free society, where they would have access to 
rt:Suurct:s untl .1:.:1.S:;isLanc~. 

Tho bil! nlao would address nccauntability iasuan in tho current system by 
requiring reprimands in these cases to be public. Currently, in most cases 
when a Stnre Bnr pa.nel mlr.!! nn Ii enr.vRnce, the p•nel decides whether to 
make any reprimand public or private. In all cases of persons wrongfully 
convicted and involving a prosecutor's violation of the disclosure rule, a 
privare reprimand would be inappropriate because the case involves public 
officials acting in their public capacity. Making these reprimands public 
would enhance open government and public confidence in the criminal 
justice system, 

Requiring public reprimands in fuese cases would be consistent with 
cmrent law that prohl'bits cartnin private reprimands when it is· Jn !ha 
public interest. Current law names two other situations in which private 
reprimands are prohibited: giving more than one private reprimand within 
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five years for a violation of the same rule and giving a reprimand for n 
violntion that involves a failure to return a fee, a theft, or a misapplication 
of fiduciary property. TI1e need for public accountability in the situation 
<l""c-ribecl by SB 825 is at least as grenr-!fno1 much greater-than 
those in current law. 

SB 825 bill would not infringe on the discretion of grievance committees 
tn make deci.•inn.• in thP.~e c~s~s. The bill would apply only to the type of 
reprimand, not whether one should be given. As in the case of the other 
prohibitions on private reprimands, these decisions should continue to be 
based on the facts of an individual case. The seriousness of all violations 
of1be disclosure rule In cases in which persons were wrongfully convicted · 
warrants a consistent policy ibr these typos of reprimands. 

Requiring reprimands In these cases to be public would decrease the 
discretion of grievance conuninees to handle these cases as they saw fit. 
la •u1uc oasos, fur ~xlimple, a grievance comminee might want to make a 
private reprimand if it thought 1he misconduct was of a lower level and 
that a public roprimond would be inappropriate. Thio could lend to oomc 
cases being dismissed if a private reprimand wes unavailable. 

The provisions in SB 825 dealing with the sl:lltute of limitations could be 
unnr.cr~c;~u1ry hernn1se. the current rules allow for the deadline in cases 
involving fraud and concealment to begin when the conduct was 
discovered or should have been discovered, and most cases described by 
the bill could fall under this exception, allowing time to file a grievance, 

lt ls unclear what limitation would apply if a wrongfully convicted person 
discovered disclosure rule misconduct Involving fraud and concealment 
more than four years after being released from prison. 

TI1e companion bill, HB 1921 by S. Thompson, was referred to the House 
Judiciary and Civil Jurisprudence Committee on March 4. 
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B. Three or more acts of Professional Misconduct, <L' defined in subsections (a) 
(2) (3) (4) (6) (7) (8) or (JO) of Rule 8.(H of the Tcx;L, Disciplinaty Rules of Pro!Cssional 
Conduct, whether or not actual hann or threatened hm·m is demonstrated. 

C. Any other conduct by ;m attorney that, if continued, will probably cause hm111 to 
clients or prospective clients. 

PART XV. MISCEILANEOUS PROVISIONS 

15.01. Enforcement ofludgments: The following judgments have the force of a final judgment 
of a district court: final judginenLs of an Evidenti;uy P;mcl ;md judb'lnents entered by the Board 
of Disciplin;uy Appeals. To enforce a jud6'111enl, the Commission may apply lo a district court 
in the county of the residence of the Respondent. In enforcing the judgment, the court has 
available lo it all writs and processes, <LS well as the power of contempt, lo enforce the judgment 
as if the judgincnl had been the court's own. 

15.02. Effect of Related Litigation: The processing of a Grievance, Complaint, Disciplin;u-y 
Proceeding, or Disciplin;uy Action is not, except for good cause, to be delayed or abated 
because of snbst;mtial similarity to the material allegations in pending civil or criminal litigation. 

15.03. Effect on Related Litigation: Neither the Complaimml nor the Respondent is affected 
by the doctrines of res judicata or estoppcl by judgment from ;my Disciplinary Action. 

15.04. Effect of Delay or Settlement by Complainant: None of the following alone justifies the 
discontinwmce or abatement of a Gricv;mce or Complaint being processed through the 
disciplinary system: (1) the umvillinb'lless or tlte neglect of a Complainm1L to cooperate; (2) t11c 
settlement or compromise of matters between t11c Complaimml and t11e Hespondenl; (8) t11e 
payment of monies by t11e Hespondcnl to t11e Complain;mt. 

15.05. Effect of Time Limitations: The time periods provided in Hules 2.10, 2.12, 2.15, 
2.l 7C, 2.l 7E, 2. l 7P, 2.25, 3.02, 3.04, 7 .11, 9.02, 9.0'3, 10.02, 11.01, 11.08, ;md 12.0G(d) arc 
m<mdatory. All ot11er time periods herein provided ;u-e directory only and t11e failure to comply 
wit11 them docs not result in t11e invalidation of ;m act or event by re<Lson of the noncompli<mce 
with those time limits. 

15.06. Limitations, General Rule and Exceptions: 

A. General Ruic: No attorney may be disciplined for Professional Misconduct tliat 
occurred more th<m four years before t11c date on which a GrievmJCe alleging the 
Prolcssiomtl Misconduct is received by t11e Chief Disciplimuy Counsel. 

13. Evccplion: CompuL>o1y Dimj1/Ji1c: The general mle docs nol apply lo a 
Disciplina1y Action seeking compulsory discipline under Pmt VIII. 

C. Exception: Alleged Violau(m of' tlic D£5cfos11rc Ruic: A prosecutor may be 
disciplined for a violation of Rule cl.09(d), Tcx<L' Disciplinm-y Rules of Pro!Cssional 

cl? 



Conduct, lhal occurred in a proscculion that resulted in the wrongful imprisonment or 
a person if the Grievance alleging t11e violalion is received by the Chief Disciplinary 
Counsel within four years aller the date on which lhe W rongfolly Imprisoned Person 
was rcle;L,cd from a Penal InsLituLion. 

D. Elli:cl of'Frnud or Conccdmcnl: Where fraud or concealment is involved, the 
time periods slated in this rule do not begin to run until the Complainant discovered, 
or in lhe exercise of re<L,onablc diligence should have discovered, the Professional 
Misconduct. 

15.07. Residence: For purposes of these rules, a person licensed lo praclice law in Texas is 
considered a resident of the county in Texas of his or her principal residence. A person 
licensed to praclice law in Texas but not residing in Texas is deemed to be a resident of Travis 
County, Texas, for all purposes. 

15.08. Privilege: All privileges of t11e altorney-client rclalionship shall apply to all 
communicalions, written and oral, ;md all other materials and slatemenL-; between t11e Chicl' 
Disciplinary Counsel ;md t11e Commission sul~ject lo the provisions of Rule 6.08. 

15.09. Immunity: No lawsuit may be instituted against ;my Complain:mt or witness predicated 
upon t11e Jiling of a Griev;mce or parlicipalion in the attorney disciplin;u-y ;md disability system. 
All members of t11e Commission, t11e Chief Disciplimu-y Counsel (including Special Assistant 
Disciplinary Counsel appointed by the Commission and altomeys employed on a contract 
b;L,is by t11e Chier Disciplimu-y Counsel), all members of Committees, all members of t11e 
Bo;ml or Disciplinary Appeals, all members of t11e District Disability Committees, all olliccrs 
;md Directors or t11e State B;u-, ;md t11e staff members of t11e aforemenlioned entities ;u-e 
immune from suit for ;my conduct in the course of their oflicial clulies. The immunity is 
absolute mHl unqualiJiecl ;md extends to all actions al law or in equity. 

15.10. Maintenance of Funds or Other Property Held for Clients and Others: Every attorney 
licensed to praclice law in Texas who maintains, or is required to maintain, a sep;u-atc client 
trust account or accounts, designated <L' such, into which fonds of clients or other fiduciary 
funds must be deposited, shall lurt11er maintain ;md preserve for a period of Jive ye;u-s allcr 
linal disposition of the underlying malter, the records of such accounts, including checkbooks, 
c;mcelcd checks, check stubs, check registers, bank statements, vouchers, deposit slips, ledgers, 
journals, closing statements, accountings, and ot11er stalemenL' or receipts ;md disbursements 
rendered to clients or ot11er p;u-ties wit11 reg;ml to clienl trnst funds or olhcr simihu- records 
clearly reflecting t11c dale, amount, source, ;md exphmalion for all receipL,, wit11drawals, 
deliveries, ;md disburscmcnL' or t11c funds or ot11er property of a client. 

15.11. Restrictions on Imposition of Certain Sanctions: 

A. Public reprimmHls shall nol be utilized if: 

1. A public rcprim;md has been imposed upon the Respondent wit11in t11e 
preceding live (5) ye;u· period for a violation or lhc s;unc disciplinary rule; or 
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