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IN THE MATTER OF §
EUGENE X. MERCIER § CAUSE NO. 38020
STATE BAR CARD NO. 13946700 §

MOTION FOR ENTRY OF JUDGMENT OF DISBARMENT

TO THE HONORABLE BOARD:

COMES NOW, Petitioner, the Commission for Lawyer Discipline (hereinafter called
“Petitioner”), and files this its Motion for Entry of Judgment of Disbarment, showing as follows:

1. On or about June 22, 2006, Petitioner filed its Petition for Compulsory Discipline
against Respondent, Eugene X. Mercier, (hereinafter called "Respondent"). On or about July 11,
2006, Petitioner filed its First Amended Petition for Compulsory Discipline against Respondent
seeking compulsory discipline based upon Respondent's conviction in Case Number CR-3680-01-F,
styled The State of Texas v. Eugene X. Mercier, in the 332nd District Court of Hidalgo County,
Texas, finding the Respondent guilty of Conspiracy to Commit Barratry, a State Jail Felony, in
violation of § 38.12 of the Penal Code. Respondent was sentenced to six (6) months in the State Jail
Division of the Texas Department of Criminal Justice which the Court suspended and ordered that
Respondent be placed on Community Supervision for two (2) years. Respondent was also ordered to
pay a fine in the amount of $7,500.00, attend and complete a 15-hour drug education program, work

240 hours at a community service project and surrender his law license.
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2, On November 3, 2006, an Interlocutory Order of Suspension was entered by the
Board of Disciplinary Appeals which provides in pertinent part, as follows:

It is further ORDERED that this Order is interlocutory pending the
further orders of this Board and upon the conclusion of Respondent's
appeal of his criminal conviction.

3. Following the appeal by Respondent of his criminal conviction in Case Number CR-
3680-01-F on the charge of Conspiracy to Commit Barratry, a Mandate was issued by the Court of
Appeals for the Thirteenth District of Texas, on or about May 3, 2013, in a matter styled, Cause No.
13-06-00298-CR, (Tr.Ct.No. CR-3680-01-F), Eugene Mercier, Appellant, v. The State of Texas,
Appellee, which affirmed the judgment issued by the District Court. A true and correct copy of the
Mandate issued on or about May 3, 2013, by the Court of Appeals for the Thirteenth District of
Texas, is attached hereto as Exhibit “A”, and made a part hereof for all intents and purposes as if the
same were copied verbatim herein. Petitioner expects to introduce a certified copy of Exhibit A at
the time of hearing of this cause.

4. Petitioner represents to the Board that the Judgment entered against Respondent,
Eugene X. Mercier, has now become final. Petitioner seeks the entry of a judgment of disbarment.
Attached hereto as Exhibit “B” is a true and correct copy of the form of judgment of which Petitioner
seeks the entry herein.

PRAYER
WHEREFORE, PREMISES CONSIDERED, Petitioner prays, upon notice to Respondent,

that the Board enter its order disbarring Respondent and for such other and further relief to which

Petitioner may be entitled.
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Respectfully submitted,

Linda A. Acevedo
Chief Disciplinary Counsel

Rebecca (Beth) Stevens

Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
State Bar of Texas

P.O. Box 12487

Austin, Texas 78711

Telephone: 512.427.1350

Tzcopier: 427.%

Rebecca (Beth) Stevens
Bar Card No. 24065381
ATTORNEYS FOR PETITIONER

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that a trial on the merits of the Motion for Entry of Judgment
of Disbarment heretofore sent to be filed with the Board of Disciplinary Appeals on this day, will be
held in the courtroom of the Supreme Court of Texas, Tom C. Clark Building, 14th and Colorado

Streets, Austin, Texas, at 9:00 a.m. on the 26th day of July 2013.

QDMMQ&AWR

Rebecca (Beth) Stevens
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CHIEF JUSTICE NUECES COUNTY COURTHOUSE

ROGELIO VALDEZ 901 LEOPARD, 10TH FLOOR
CORPUS CHRISTI, TEXAS 78401
JUSTICES 361-883-0416 (TEL)

NELDA V. RODRIGUEZ
DORI CONTRERAS GARZA,
GINA M. BENAVIDES = HIDALGO COUNTY
GREGORY T. PERKES ADMINISTRATION BLDG,.
NORA L. LONGORIA 100 E. CANO, 5TH FLOOR

cLens Court of Appeals EONBURS TS Tda

DORIAN E. RAMIREZ 956-318-2403 (FAX)

Thirteenth Wistrict of Texas

361-888-0794 (FAX)

www. 13thcoa.courts.state. tx, us

May 3, 2013

Hon. Laura Hinojosa

District Clerk of Hidalgo County
Hidalgo County Courthouse
100 North Closner, 1st Floor
Edinburg, TX 78539

RE:  Cause Number: 13-06-00298-CR; Tr. Ct. Number: CR-3680-01-F
Style: EUGENE MERCIER v. THE STATE OF TEXAS

Dear Ms. Hinojosa:

The judgment of the trial court was AFFIRMED by this Court on the 30th day of August, 2012.
The mandate is enclosed.

Tex R. App. P. 51.2(a)(1) provides that the clerk of the trial court shall send an acknowledgment
to the clerk of the appellate court of the receipt of the mandate. Please review the requirements

Please sign the attached acknowledgment of receipt of the mandate and return the same to this
office as soon as possible.

Respectfully submitted,

Truam S. Wd/nwuj

Dorian E. Ramirez, Clerk

DER:mrq

Enc.

CC: Hon. Joseph A. Connors, IlI
Hon. Rene A. Guerra
Hon. Theodore C. Hake

| hereby acknowledge receipt of the mandate in cause no. 1 3-06-00298-CR this day
of , 2013.

District Clerk,

By:
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MANDATE

TO THE 332ND DISTRICT COURT OF HIDALGO COUNTY, GREETINGS:

Before our Court of Appeals for the Thirteenth District of Texas, on the 30th day of August,
2012, the cause Upon appeal to revise or reverse your judgment between

EUGENE MERCIER, Appellant,
V.

THE STATE OF TEXAS, Appellee.

CAUSE NO. 13-06-00298-CR (Tr.Ct.No. CR-3680-01-F)

was determined: and therein our said Court made its order in these words:

executed.

WITNESS, the Hon. Rogelio Valdez, Chief Justice of our Court of Appeals, with the seal thereof
affixed, at the City of Edinburg, Texas. this the 3rd day of May, 2013,

DORIAN E. RAMIREZ, CLERK




COURT OF APPEALS
Thirteenth District
Corpus Christi - Edinburg, Texas

Below is the JUDGMENT in the numbered cause set out herein to be Filed and
Entered in the Minutes of the Court of Appeals, Thirteenth District of Texas, at Compus
Christi - Edinburg, as of the 30th day of August, 2012. If this Judgment does not
conform to the opinion handed down by the Court in this cause, any party may file a
Motion for Correction of Judgment with the Clerk of this Court.

CAUSE NO. 13-06-00298-CR (Tr.Ct.No. CR-3680-01-F)
EUGENE MERCIER, Appellant,
V.

THE STATE OF TEXAS, Appellee.

On appeal to this Court from Hidalgo County, Texas.

* ok k ko k ok %

JUDGMENT

On appeal from the 332nd District Court of Hidalgo County, Texas, from an order signed
March 23, 2006. Memorandum Opinion on Remand by Justice Gina M. Benavides. Do
not publish. TEX. R. App. P. 47.2(b).

On Remand from the Court of Criminal Appeals, this cause was submitted to the Court
on the record and briefs on remand. These having been examined and fully
considered, it is the opinion of the Court that there was no error in the judgment of the
court below, and said judgment is hereby AFFIRMED against appellant, EUGENE
MERCIER.

It is further ordered that this decision be certified below for observance.

* k ok ok ok ok ok

DORIAN E. RAMIREZ, CLERK



NUMBER 13-06-00298-CR

COURT OF APPEALS
THIRTEENTH DISTRICT OF TEXAS

CORPUS CHRISTI - EDINBURG

EUGENE MERCIER, Appellant,

THE STATE OF TEXAS, Appellee.

On appeal from the 332nd District Court
of Hidalgo County, Texas.

MEMORANDUM OPINION ON REMAND

Before Chief Justice Valdez and Justices Rodriguez and Benavides
Memorandum Opinion On Remand by Justice Benavides

This appeal is before us for the third time. See State v. Mercier, 164 S.W.3d 799
(Tex. App.—Corpus Christi 2005, pet. refd) (Mercier I); Mercier v. State, No.
13-06-00298, 2009 WL 2568592 (Tex. App.—Corpus Christi 2009), revd, 322 S.W.3d

258 (Tex. Crim. App. 2010) (Mercier Il). In the second appeal, we concluded that the



State’s indictment was fatally defective, did not require a harm analysis, and accordingly,
reversed and rendered judgment that dismissed the State’s prosecution. See Mercier
Il, 2009 WL 2568592, at **1-6. The Court of Criminal Appeals agreed with our
decision, insofar as concluding that the indictment's defect was one of substance,
clarified the law, and remanded back to our Court to conduct a harm analysis on this
issue and to address the remaining issues should we find no harm. See Mercier Il, 322
S.W.3d at 263-64." We affirm.
1 LIMITATIONS ISSUE ON REMAND

After concluding in Mercier Il that the State's indictment contained a substance
defect, we must now evaluate whether such a defect resulted in harm sufficient to
require reversal. See TEX. R. APP. P. 44.2(b); Mercier I, 322 S.W.3d at 263-64; see
also 42 GEORGE E. DIX & JOHN M. SCHMOLESKY, TEXAS PRACTICE: CRIMINAL PRACTICE &
PROCEDURE § 26:90 (3d ed. 2011) (recognizing that the coulrt of criminal appeals
requires a rule 44.2(b) harm analysis for substance defects in charging instruments).

Errors in criminal cases which are non-constitutional must be disregarded unless
they affect the substantial rights of the defendant. See Tex. R. APP. P. 44.2(b).
“Substantial rights” have been characterized into two components with regard to al
charging defect: (1) the right to demand the nature and cause of the accusation; and

(2) the right to have this notice from the face of the charging instrument. See Adams v.

' The procedural and factual histories of this case were set forth in our first and second opinions,
and we incorporate them herein. See State v. Mercier, 164 S.W.3d 799 (Tex. App.—Corpus Christi 2005,
pet. refd) (Mercier I); Mercier v. State, No. 13-06-00298, 2009 WL 2568592 (Tex. App.—Corpus Christi
2009), revd, 322 S.W.3d 258 (Tex. Crim. App. 2010) (Mercier ). Because this case is on remand, before
us for the third time, and the parties are familiar with the factual and procedural histories of this case, we will
not repeat them here except as necessary to advise the parties of the Court's decision and the basic
reasons forit. See TEX.R. APp. P.47.1, 47 4.



State, 707 S.W.2d 900, 903 (Tex. Crim. App. 1986) (en banc). These rights are not
independent, however, because the right to notice derives from the right to demand the
nature and cause of that accusation. Id. A criminal defendant bears the burden of
explaining to a reviewing court which substantial rights were harmed, and how that harm
came about. See G. DIX & J. SCHMOLESKY, TEXAS PRACTICE: CRIMINAL PRACTICE &
PROCEDURE § 26:89 (3d ed. 2011).2

This requires our Court to review the record and determine whether a defendant
had adequate notice to prepare his defense. Adams, 707 S.W.2d at 903. If sufficient
notice is given, our inquiry ends. /d. If not, we must decide whether the lack of notice
had an impact on the defendant’s ability to prepare a defense and finally, how great an
impact. Id.; see Gollihar v. State, 46 S.W.3d 243, 24748 (Tex. Crim. App. 2001)
(recognizing that in determining whether a defendant's substantial rights have been
prejudiced in a notice-related problem, the appellate court must determine whether the
indictment, as written, informed the defendant of the charge against him sufficiently to
allow him to prepare an adequate defense at trial, and whether prosecution under the
deficiently drafted indictment would subject the defendant to the risk of being prosecuted
later for the same crime).

In supplemental briefing—ordered by this Court following Mercier [[—Mercier
essentially argues that allowing the State to prosecute him despite the indictment’s
substance defect skirts the Legislature’s mandate to bar certain offenses by limitation.

See TEX. CODE CRIM. PROC. ANN. art. 28.06 (West 2008). The statute of limitations “is

? We recognize that the Court of Criminal Appeals has left the relationship between Adams v. State,
707 S.W.2d 900 (Tex. Crim. App. 1986), and Texas Rule of Appellate Procedure 44.2(b) uncertain. See
42 GEORGE E. DiX & JOHN M. SCHMOLESKY, TEXAS PRACTICE: CRIMINAL PRACTICE & PROCEDURE § 26:90 (3d
ed. 2011). Until we receive further guidance on this issue, we will utilize Adams in our harm analysis.
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an act of grace” for the benefit of potential defendants—that is, “a voluntary surrendering
by the people of their right to prosecute.” Proctor v. State, 967 S.W.2d 840, 843 (Tex.
Crim. App. 1998) (en banc). The purposes served by this legislative act of grace are to
(1) protect defendants from having to defend themselves against charges when the
basic facts may—or may not—have become obscured by time; (2) prevent prosecution
of those who have been law-abiding for some years; and (3) lessen the possibility of
blackmail. /d. The statute of limitations is a rule of procedure, in the nature of a
defense, for the benefit of defendants. /d.

Here, the State’s initial indictment against Mercier was within the requisite
three-year statutory limitations period for charging. See TEX. CODE CRIM. PROC. ANN.
art. 12.01(7) (West Supp. 2011) (articulating a three-year catch-all limitations provision
for all felonies not expressly listed). As noted in Mercier I, Mercier acknowledged that
the limitations period to prosecute him for the alleged offenses was October 1, 2000,
which made the State's initial indictment on March 31, 2000 valid; but made the
re-indictment on December 19, 2001 invalid because the State did not plead tolling
factors to prevent the re-indictment from giving the appearance that the prosecution is
barred by a lapse of time. Mercier Il, 2009 WL 2568592 at *1; see TEX. CODE CRIM.
PRoOC. ANN. art. 27.08(2).

However, despite the substance defect in the re-indictment, recognized by this
Court and affirmed by the Texas Court of Criminal Appeals, automatic reversal is not
warranted. Instead, we must evaluate for harm. See TEX. R. APP. P. 44.2(b); Mercier
Il, 322 SW.3d at 263-64. We begin our analysis by first determining whether Mercier

had adequate notice to prepare his defense despite the substance defect. See Adams,



707 SW.2d at 903. We conclude that he did.

The record indicates that the initial indictment, filed on March 21, 2000, alleged by
two counts that Mercier entered into an agreement with Kent Plambeck on or about
September 30, 1997 to commit the felony of barratry. These two counts were brought
forth again in the December 19, 2001 re-indictment and made the basis of this issue on
appeal. Mercier fails to show how his substantial rights were prejudiced by this
re-indictment. Instead, the record shows the contrary. Mercier received adequate
notice of these counts prior to the re-indictment through the initial indictment. See Ex
parte Smith, 178 SW.3d 797, 805 (Tex. Crim. App. 2005) (acknowledging that despite
the State’s deficient job of pleading its tolling allegation, the defendant had “full
knowledge of the existence and content of the prior indictment which tolled the present
pleading”).

We also note that the trial court instructed the jury to make a determination
whether the offense in the case was filed within three years of the date of the offense
alleged in the indictment. This instruction further supports that the defect was harmless
because Mercier's limitations defense was also before the jury. See Proctor, 967
S.W.2d at 844 (holding that a defendant may assert a limitations defense pre-trial
through a motion to dismiss, or at trial by requesting a jury instruction on limitations). “If
there is some such evidence and the defendant requests a jury instruction on the
limitations defense, then the State must prove beyond a reasonable doubt that the
prosecution is not limitations-barred.” /d.

Accordingly, because we conclude that Mercier was on notice from the prior

indictment and not deprived of a meaningful limitations defense at trial, the State’s



defective re-indictment on December 19, 2001 was harmless error that did not affect
Mercier's substantial rights. See TEX. R. APP. P. 44.2(b); Adams, 707 S.W.2d at 903.
Mercier's first four issues are overruled.

il REMAINING ISSUES

We now zddress Mercier's remaining issues on appeal, including the State’s
cross-appeal.

By Mercier's remaining issues, which we merge and reorganize as two,® Mercier
contends that the trial court erred by (1) sentencing him in its March 23, 2006 orders; and
(2) in denying Mercier's motion for new trial.* The State files a cross-appeal in which it
asserts that the trial court erred in setting aside its original March 23, 2006 judgment and
resentencing Mercier to a lower sentence on May 26, 2006.

1. The March 23, 2006 and May 26, 2006 Sentencing Orders

Mercier asserts that the trial court was obligated by Texas law to reinstate the
jury’s verdict—pursuant to this Court's mandate in Mercier I—prior to sentencing him on
March 23, 2006 (the March 23 order). He further asserts that the trial court's error on
March 23 makes it void, and the trial court's order on May 26, 2006 (the May 26 order)
controls. On the other side, the State contends that the trial court’s plenary power
expired before the May 25, 2006 hearing, and therefore, the March 23 order controls
because the May 26 order is void.

A defendant’s sentence begins to run on the day it is pronounced by the trial

court. See TEX. CODE CRIM. PROC. ANN. art. 42.09 § 1 (West 2006); State v. Aguilera,

% See TEx.R. ApP. P. 47.1.
* Mercier's remaining contentions and arguments are waived for inadequate briefing. See TEX.R.

APP. P. 38.1(i) (requiring that an appellant’s brief must contain a clear and concise argument for contentions
made, with appropriale citations to authorities and to the record).
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165 S.W.3d 695, 697 (Tex. Crim. App. 2005) (en banc). When the oral pronouncement
of sentence and the written judgment vary, the oral pronouncement controls because the
imposition of sentence is the crucial moment when all of the parties are physically
present at the sentencing hearing and able to hear and respond to the imposition of
sentence. Ex parte Madding, 70 S.W.3d 131, 135 (Tex. Crim. App. 2002).

On March 23, 2006, on remand from this Court in Mercier I, the trial court made
the following oral pronouncement:

THE COURT: All right. It is the judgment of the Court that [Mercier

is] guilty of that conspiracy. It's the further judgment
of the Court that you be confined in a state jail for a
period of two years, the State of Texas do have [sic]
and recover of you all costs on this behalf expended.
The Court will suspend the imposition of that
sentence, place you on probation for five years with a
$7500.00 fine, and the conditions reflected in the
State’s judgment including a $40.00 per month
supervisory fee, 240 hours of community service
restitution.
At that point in the proceedings, Mercier's counsel immediately moved for the trial court
to reduce its sentence imposed against Mercier, citing Aguilera. See 165 S.W.3d at
697. The trial court took the issue under advisement.

Based on the record, we conclude that the trial court properly reinstated the 2002
jury verdict, properly found Mercier guilty pursuant to the underlying jury verdict from
2002, and properly imposed judgment on Mercier on March 23, 2006. See Tex. CODE
CRIM. PROC. ANN. art. 42.09 § 1; Aguilera, 165 S.W.3d at 697.

Following this order, the trial court reconvened for hearings on May 16, 2006 and

May 25, 2006 to address Mercier's motion to reduce the sentenced imposed on March

23, 2006. At the May 25, 2006 hearing, the trial court made the following oral



pronouncement:
THE COURT: All right. All right. Let's just do this formally. | am
reinstating the jury’s finding of guilty on the count that
they found. | am sentencing you to six months in the
state jail facility probated for two years.
By this oral pronouncement, the trial court effectively modified Mercier's sentence from
two years’ imprisonment to six months’ imprisonment and reduced the suspended
probationary pericd from five years to two years.

A defendart may file a motion in arrest of judgment before, but no later than, thirty
days after the trial court imposes or suspends sentence in open court. TeEX. R. ApP. P.
22.3. Here, we conclude that the trial court properly imposed Mercier's sentence on
March 23, 2006, and Mercier timely filed a motion which requested that the trial court
modify its previous sentence. The record shows that the trial court did not immediately
rule. However, at a minimum, a trial court retains plenary power to modify its sentence
if a motion for new trial or a motion in arrest of judgment is filed within thirty days of
sentencing. Aguilera, 165 S.W.3d at 697-98. In this case, Mercier's amended motion
for new trial was filed within thirty days of the March 23 order, and thereby timely.
Accordingly, it gave the trial court plenary power to modify the sentence on May 26,
2006. See TEX. R.ApP.P.214.

Moreover, the trial court's modified sentence remained within the statutory
punishment range of a state jail felony, see Harris v. State, 153 S.W.3d 394, 396, n4
(Tex. Crim. App. 2005); TEX. PENAL CODE ANN. § 12.35(a), and was pronounced in open
court in the presence of Mercier, his attorney, and counsel for the State. See Aguilera,

165 S.W.3d at 698; TeEx. CopE CRIM. PROC. ANN. art. 42.03 § 1(a) (West 2006).

Accordingly, we conclude that the trial court did not err in either its March 23, 2006 or
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May 26, 2006 ruling because it acted with proper authority, in compliance with the
appropriate rules, and within its plenary power to modify Mercier's sentence. See
Tex. Cope CRIM. PROC. ANN. art. 42.09 § 1; Aguilera, 165 S.W.3d at 697-98. Mercier's
first issue is sustained, in part, and overruled, in part, and the State’s cross-issue on
appeal is overruled.

2. Motion for New Trial

In his final issue, Mercier contends that the trial court erred when it overruled his
2006 motion for new trial by operation of law.> More specifically, Mercier argues that
the State withheld evidence favorable to his defense, which would establish that his
alleged co-conspirator, Kenneth Plambeck, paid the State’s witnesses Charlie Mora and
Angelica Rhodes to illegally solicit accident victims in a manner and means unknown to
Mercier before, during, or after September 1997. Mercier argues further that the
withheld evidence would have allowed the trial court to properly rule on Rhodes'’s
purported accomplice status and this would have enabled Mercier to argue that
insufficient evidence existed to corroborate either accomplice in violation of his due
process rights as articulated in Brady v. Maryland. See 373 U.S. 83, 87 (1963).

a. Hearing Testimony

At Mercier's motion for new trial hearing, the following witnesses testified: (1)
Texas Ranger Rodolfo C. Jaramillo; (2) Texas Ranger Israel Pacheco; (3) defense
counsel Ricardo Salinas; and (4) State's prosecutor Sofia Arizpe. Ranger Jaramillo

testified about his bribery investigation of Rhodes, who formerly worked for Mercier.

5 As noted in the previous section, we concluded that Mercier's motion for new trial was filed timely
within thirty days of the trial court’'s March 23, 2006 order. Accordingly, we disagree with the State's
arguments which coritend that Mercier's 2006 motion for new trial was untimely. See TEX. R. App. P. 21.4.
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Ranger Jaramillo based much of his testimony on his report of investigation (ROI)
of Rhodes from August 1997. Ranger Jaramillo testified that he learned during the
course of his investigation that Ranger Pacheco conducted a similar investigation of
Rhodes involving telemarketers, attorneys, doctors, and chiropractors related to traffic
accidents. Therefore, the two officers met to discuss their respective investigations.
Ranger Jaramillo indicated that his investigation covered mostly Cameron County,
Texas while Ranger Pacheco’s investigation covered Hidalgo County, Texas. Ranger
Jaramillo testified that during his discussion with Ranger Pacheco, chiropractor Kenneth
Plambeck’s name surfaced, but Mercier's did not. Ranger Jaramillo denied knowledge
about an alleged meeting between Mercier and Plambeck on September 30, 1997, made
the basis of Merciar’s indictment. Ranger Jaramillo asserted that he had no knowledge
about Mercier during the course of his investigation—he only knew of Plambeck and
later, Mora. Ranger Jaramillo testified that his investigation of Rhodes was turned over
only to the Cameron County District Attorney's Office.

Ranger Pacheco testified that he investigated Mora after learning about his
alleged illegalities following Rhodes’s arrest for bribery of a public official in December
1998. Ranger Pacheco testified that he never used Rhodes’s cooperation to gather
information against Mercier.

Defense atftorney Ricardo Salinas testified that had the defense had access to
Ranger Jaramillo’s ROl on Rhodes prior to Mercier's conviction, the trial’s result would
have been different. Attorney Salinas testified that he remembered “a good portion” of
the pre-trial discovery was in the Hidalgo County District Attorney’s office and that he

went to the DA's office for several hours over several days to review the evidence.
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Salinas testified that he recalled discussing the Rhodes case in Cameron County, as well
as Mora’s pending indictment, with the prosecutor's office. However, Salinas's
testimony indicates that he did not remember a lot of specifics regarding the Rhodes
case in Cameron County. Salinas testified that looking back at the evidence, there is
clear evidence that all of the “things that were being done were being done by
[Plambeck]. ...” Salinas contended that had this Brady evidence been introduced, the
jury would have seen that no barratry was being committed by Mercier, but rather that
Plambeck was violating a statute pertaining to telemarketers and chiropractors.

Prosecutor Sofia Arizpe testified that she believed the Jaramillo and Pacheco
ROls were irrelevant to Mercier's prosecution. Arizpe indicated that she did not know
the full facts of the Rhodes bribery investigation, did not believe that Mercier was
involved in that investigation, and thus did not classify it as Brady material. Arizpe also
testified that she did not believe the Pacheco report was Brady material.  Arizpe
testified that the information Rhodes provided to the grand jury which indicted Mercier
was provided to the defense, but that she was unaware of the Jaramillo ROI to give to
the defense.

b. Discussion

The grant or denial of a motion for new trial rests solely within the trial court’s
discretion. Lewis v. State, 911 S\W.2d 1, 7 (Tex. Crim. App. 1995) (en banc); Young v.
State, 177 S.W.3d 136, 140 (Tex. App.—Houston [1st Dist.] 2005, pet. dism’'d). “We do
not substitute our judgment for that of the trial court, but rather decide whether the trial
court's decision was arbitrary or unreasonable.” Lewis, 911 SW.2d at 7.

A prosecutor has an affirmative duty to turn over material, favorable evidence to

11



the defense. Little v. State, 991 S.W.2d 864, 866 (Tex. Crim. App. 1999). To succeed
on a Brady claim, courts use a three-part test. We determine whether the prosecutor
(1) failed to disclose evidence (2) favorable to the accused and (3) the evidence is
material, meaning there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been different. Id.;
see U.S. v. Bagley, 473 U.S. 667, 678-83 (1985).

A Brady claim fails if evidence was turned over in time for the defendant to use in
his defense. Little, 991 S.W.2d at 866. (citing Juarez v. State, 439 S.W.2d 346, 348
(Tex. Crim. App. 1969)). Therefore, we must first determine whether the prosecutor
failed to disclose evidence. See id. Here, Mercier argues that the Jaramillo and
Pacheco ROIls were not disclosed, while the State argues that its duty to disclose exists
only if the State has control over, access to, or at least knowledge of the evidence. See
Pena v. State, 353 S.W.3d 797, 810 (Tex. Crim. App. 2011) (holding that Brady does not
require prosecuting authorities to disclose exculpatory information that the State does
not have in its possession and that is not known to exist). We agree with the State.
The State’s prosecutor testified that she was not aware of the information Rhodes had
given to Cameron County investigators and, thus, was under no duty to give it to the
defense. See Pena, 353 S.W.3d at 810; Wyatt v. State, 23 S.W.3d 18, 27 (Tex. Crim.
App. 2000).

Even if we assume arguendo that the State failed to disclose these reports fo
Mercier, the trial court may nonetheless have viewed the complained-of evidence as
unfavorable to Mercier. Favorable evidence is any evidence that, if disclosed and used

effectively, may make the difference between conviction and acquittal. /d.; see Thomas
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v. State, 841 S.\W.2d 399, 404 (Tex. Crim. App. 1992) (en banc) (citing Bagley, 473 U.S.
at 678-83). This evidence may include both exculpatory evidence and impeachment
evidence. Pena, 353 S.W3d at 811. To distinguish the two, “exculpatory” evidence is
testimony or other evidence which “tends to justify, excuse or clear the defendant from
alleged fault or guilt,” whereas impeachment evidence is used to “dispute, disparage,
deny, or contradict.” Thomas, 841 S.W.2d at 404. The disputed evidence would most
likely have benefitted the prosecution rather than the defense. The Rhodes
investigation shows that she was Mercier's employee at the time the Texas Rangers
arrested her for paying Department of Public Safety employees $15.00 per accident
report. When this evidence is examined against the allegations against Mercier, a trial
court may view this evidence in its discretion as unfavorable to Mercier. See id.

Again, assuming for argument’s sake that the withheld evidence was favorable to
Mercier, the trial court could have determined within its discretion that in reasonable
probability had the evidence been disclosed to the defense, the result of the proceeding
would not have been different. Mercier argues that had the jury been aware of that
Plambeck, Mora, and Rhodes were allegedly bribing officials to obtain traffic reports
unbeknownst to Mercier, it is reasonably likely that there would have been a different
verdict because the jury would have acquitted him as it did on the barratry counts.
Mercier argues further that this evidence would have strengthened his defense of not
knowing, knowingly participating in, intentionally joining the conspiracy charged, or
committing the alleged act. The trial court was within its discretion to find that this
purported Brady evidence would have either (1) weakened Mercier's case; or (2) been

ignored partly or completely by the jury since it involves charges outside Mercier's
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indictment. We conclude that the trial court did not abuse its discretion in denying
Mercier's 2006 motion for new trial. Mercier’s final issue is overruled.
R CONCLUSION

We affirm the trial court's judgment.

{
GINA M. BENAVIDES,
Justice

Do not publish.
TEX. R. APP. P. 47.2 (b).

Delivered and filed the
30th day of August, 2012.
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BEFORE THE BOARD OF DISCIPLINARY APPEALS
APPOINTED BY
THE SUPREME COURT OF TEXAS

IN THE MATTER OF §
EUGENE X. MERCIER § CAUSE NO. 38020
STATE BAR CARD NO. 13946700 §

JUDGMENT OF DISBARMENT

On the 26th day of July 2013, the Board of Disciplinary Appeals considered the Motion for
Entry of Judgment of Disbarment filed in the above case by Petitioner, Commission for Lawyer
Discipline of the State Bar of Texas, against Respondent, Eugene X. Mercier. The Board finds that:

(1) It has continuing jurisdiction of this matter pursuant to Texas Rule of
Disciplinary Procedure 8.05 (“TRDP”).

(2) The Court of Appeals for the Thirteenth District of Texas affirmed
Respondent, Eugene X. Mercier's, criminal conviction and issued its Mandate
indicating that the decision was final on or about May 3, 2013.

(3)  Petitioner filed its Motion for Entry of Judgment of Disbarment on or about
June 6, 2013, and served same on Respondent in accordance with TRDP
8.05.

(4)  Respondent’s conviction for the commission of an Intentional Crime as
defined by TRDP 1.06(T), for which he was sentenced i# the 332nd District
Court of Hidalgo County, Texas, has become final and is not subject to
appeal.

(5)  Petitioner’s Motion for Entry of Judgment of Disbarment should be granted.

Interlocutory Suspension
On the 3rd day of November 2006, the Board entered an Interlocutory Order of Suspension.

The following findings of fact and conclusions of law from the Interlocutory Order were affirmed by

the Texas Supreme Court on December 21, 2007:

Judgment of Disbarment
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(1) Respondent, Eugene X. Mercier, whose State Bar Card number is 19857100,
isnotas of this date subject to any other administrative or disc iplinary action
by the State Bar of Texas and is therefore authorized to practice as an
attorney and counselor at law in the State of Texas.

(2) On or about May 26, 2006, an Order Granting Resentencing Motion After
Court of Appeals Mandate Issued, Judgment on Verdict of Guilty
Punishment Fixed by Court Modified: Community Supervision was entered
in Case Number CR-3680-01-F, styled The State of Texas v. Eugene X
Mercier, in the 332nd District Court of Hidalgo County, Texas, finding
the Respondent guilty of Conspiracy to Commit Barratry, a State Jail
Felony, in violation of § 38.12 of the Texas Penal Code.

(3)  Respondent was sentenced to six (6) months in the State Jail Division of
the Texas Department of Criminal Justice which the Court suspended and
ordered that Respondent be placed on Community Supervision for two (2)
years. Respondent was also ordered to pay a fine in the amount of
$7,500.00, attend and complete a 15-hour drug education program, work
240 hours at a community service project, and surrender his law license.

# Respondent, Eugene X. Mercier, is the same person as the Eugene X.
Mercier who is the subject of the Judgment described above.

(5)  Respondent has appealed the criminal conviction.

(6) This Board has jurisdiction to hear and determine this matter. Rule
7.08(G), Texas Rules of Disciplinary Procedure ("TRDP").

(7)  The crime for which Respondent has been convicted is an Intentional
Crime as defined by TRDP 1.06(T) and a Serious Crime as defined by
TRDP 1.06(2).

(8)  Having been found guilty and convicted of an Intentional Crime and such
conviction currently being appealed, Respondent, Eugene X. Mercier, should
be suspended from practicing law in Texas during the appeal of his
conviction. TRDP 8.04.

Disbarment
The Board has determined that disbarment of the Respondent is appropriate. It is, therefore,
accordingly, ORDERED, ADJUDGED, AND DECREED that Respondent, Eugene X. Mercier,
State Bar No. 19857100, be and he is hereby DISBARRED from the practice of law in the State of
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Texas, and his license to practice law in this state be and is hereby revoked.

[tis further ORDERED, ADJUDGED and DECREED that Respondent, Eugene X. Mercier,
is hereafter permanently prohibited, effective immediately, from practicing law in Texas, holding
himself out as an attorney at law, performing any legal service for others, accepting any fee directly
or indirectly for legal services, appearing as counsel or in any representative capacity in any
proceeding in any Texas court or before any Texas administrative body, or holding himself out to
others or using his name, in any manner, in conjunction with the words "attorney," "counselor,” or
"lawyer."

It is further ORDERED that Respondent, Eugene X. Mercier, not later than thirty (30) days
from the date of the entry of this judgment, shall notify in writing each and every justice of the peace,
judge, magistrate, and chief justice of each and every court, if any, in which Respondent has any
legal matter pending, if any, of his disbarment, of the style and cause number of the pending
matter(s), and of the name, address, and telephone number of the client(s) Respondent is representing
in that court. Respondent is also ORDERED to mail copies of all such notifications to the Office of
the Chief Disciplinary Counsel, Statewide Compliance Monitor, State Bar of Texas, P.O. Box
12487, Austin, Texas 78711.

It is further ORDERED that Respondent, Eugene X. Mercier, shall immediately notify each
of his current clients and opposing counsel, if any, in writing, of his disbarment. In addition to such
notification, Respondent is ORDERED to return all files. papers, unearned fees paid in advance, and
all other monies and properties which are in his possession but which belong to current or former
clients, if any, to those respective clients or former clients within thirty (30) days after the date on
which this Judgment is signed by the Board. Respondent is further ORDERED to file with this

Board, within the same thirty (30) days, an affidavit stating that all current clients and opposing
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counsel have been notified of his disbarment and that all files, papers, unearned fees paid in advance,
and all other monies and properties belonging to clients and former clients have been returned as
ordered herein. If Respondent should be unable to return any file, papers, money or other property to
any client or former client, Respondent's affidavit shall state with particularity the efforts made by
Respondent with respect to each particular client and the cause of his inability to return to said client
any file, paper, money or other property. Respondent is also ORDERED to mail a copy of said
affidavit and copies of all notification letters to clients, to the Office of the Chief Disciplinary
Counsel, Statewide Compliance Monitor, State Bar of Texas, P.O. Box 12487, Austin, Texas 78711.

It is further ORDERED that Respondent, Eugene X. Mercier, if he has not already done so,
immediately surrender his Texas law license and permanent State Bar Card to the Office of the Chief
Disciplinary Counsel, Statewide Compliance Monitor, State Bar of Texas, P. O. Box 12487, Austin,
Texas 78711, for transmittal to the Clerk of the Supreme Court of Texas.

Itis further ORDERED that a certified copy of the Petition for Compulsory Discipline on file
herein along with a copy of this Final Judgment of Disbarment be sent to the Chief Disciplinary
Counsel of the State Bar of Texas, P.O. Box 12487, Austin, Texas 78711.

Signed this day of 2013.

Chair Presiding
BOARD OF DISCIPLINARY APPEALS
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