FILED
Jun 12 2025

PeRSSTENA, TR
BEFORE THE BOARD OF DISCIPLINARY APPEALS o
APPOINTED BY

THE SUPREME COURT OF TEXAS
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THIRD AMENDED PETITION FOR RECIPROCAL DISCIPLINE

TO THE BOARD OF DISCIPLINARY APPEALS:

The Commission for Lawyer Discipline (hereinafter referred to as the “Commission”),
brings this action against Respondent, Kenneth Michael Plaisance, (hereinafter called
“Respondent”), showing as follows:

1. This action is commenced by the Commission pursuant to Part IX of the Texas
Rules of Disciplinary Procedure. The Commission is also providing Respondent a copy of Section
7 of this Board’s Internal Procedural Rules, relating to Reciprocal Discipline Matters.

2. Respondent is a member of the State Bar of Texas and is licensed and authorized
to practice law in Texas. Respondent may be served with a true and correct copy of this Third
Amended Petition for Reciprocal Discipline at Kenneth Michael Plaisance, 2202 Touro Street,
New Orleans, Louisiana 70119-1547.

3. Attached hereto and made a part hereof for all intents and purposes as if the same
were copied verbatim herein, is a true and correct copy of a set of documents filed with the
Supreme Court of Louisiana in the Plaisance matter consisting of an Order Per Curium dated
February 6, 2024, styled Supreme Court of Louisiana, No 2023-B-1460, In Re: Kenneth M.
Plaisance, Attorney Disciplinary Proceeding; Formal Charges filed December 13, 2021, styled
Louisiana Disciplinary Board, In Re: Kenneth M. Plaisance, (Bar Roll No. 19738), Docket No.
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21-DB-066; Answer to the Office of Disciplinary Counsel’s Formal Charge of Misconduct in
Violation of the Rules of Professional Conduct filed January 4, 2022, styled Louisiana Attorney
Disciplinary Board, /n Re: Kenneth M. Plaisance, Bar Roll No. 19738, Docket No. 2021 DB 066;
Report of Hearing Committee #9 filed December 9, 2022, styled Louisiana Disciplinary Board, /n
Re: Kenneth M. Plaisance, Docket No. 21-DB-066; and Recommendation to the Louisiana
Supreme Court filed November 3, 2023, styled Louisiana Disciplinary Board, In Re: Kenneth M.
Plaisance, Docket No. 21-DB-066. (Exhibit 1).

4. The Report of the Hearing Committee #9 filed December 9, 2022, states in pertinent

part as follows:
SUMMARY OF RECOMMENDATIONS

For the following reasons, the Committee finds that the ODC
has, through the presentation of clear and convincing evidence,
established that all of ODC’s charged violations of the Rules are
proven. Specifically, as alleged, the evidence offered by the ODC
establishes that through his acts and omissions, respondent Kenneth
Plaisance has knowingly and intentionally violated:

e Rule of Professional Conduct 1.4 (failure to
communicate the existence of an unwaivable conflict of
interest in his representation);

e Rule of Professional Conduct 1.7(a) (concurrent conflict
of interest);

e Rule of professional Conduct 3.3 (seeking to collect
attorneys’ fees in pursuit of a conflicted representation);
and

e Rule of professional Conduct 8.4(d) (conduct prejudicial
to the administration of justice).

Considering the proof of ODC’s charges-as well as consideration of
the aggravating and mitigating factors set forth hereinbelow, along
with an analysis of baseline sanction considerations and caselaw-the
Committee recommends that the Respondent Kenneth M. Plaisance
be suspended from the practice of law for two (2) years and one (1)
day, with one year deferred; and further that in accordance with
Louisiana Supreme Court Rule XIX 24, Respondent be required to
present evidence before a Hearing Committee demonstrating his
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fitness to resume the practice of law in Louisiana as a condition of
reinstatement; and also recommends that the Respondent be
assessed with the costs and expenses of the proceeding pursuant to
Rule XIX, §10.1.

FINDINGS OF FACT

Considering all of the testimonial and supporting
documentary evidence presented-including all corroborative records
and court filings, the Committee has determined that the totality of
ODC’s evidentiary presentation was complete, credible and reliable-
and thus all facts presented fully supported all charges, to wit:

That by and through his acts and omissions, Respondent
Kenneth Plaisance has knowingly and intentionally violated Rules
of Professional Conduct 1.4 (failure to communicate the existence
of an unwaivable conflict of interest in his representation); 1.7(a)
(concurrent conflict of interest); 3.3 (seeking to collect attorneys’
fees in pursuit of a conflicted representation); and 8.4(d) (conduct
prejudicial to the administration of justice).

RULES VIOLATED

As set forth hereinabove, the Committee finds that the
evidence presented has proven by clear and convincing evidence
that the respondent has-as charged by ODC-violated the following
Rules of Professional Conduct:

e 14 (failure to communicate the existence of an
unwaivable conflict of interest in his representation);

e 1.7(a) (concurrent conflict of interest);

e 3.3 (seeking to collect attorneys’ fees in pursuit of a
conflicted representation); and

e 8.4(d) (conduct prejudicial to the administration of
justice).

The Respondent’s knowing and repeated insistence on
continuing to represent both the plaintiff father and minor child in
spite of his conflict-is clearly established by compelling, unqualified
testimony and supporting evidence-including:

e Respondent’s documented insistence on receipt of a
prohibited fee from which he had been disqualified by
virtue of his having been explicitly advised by both
Texas and Louisiana counsel of his unwaivable conflict;

e Respondent’s confusion from the conflicted
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representation of both the father and minor child
plaintiffs by finding and order of the U.S. District Court;

and

e His persistent-unsuccessful-appeal of said
disqualification to the U.S. Fifth Circuit Court of
Appeals.

Regarding Respondent’s violation of Rule of Professional
Conduct 8.4(d) (conduct prejudicial to the administration of justice),
the evidence presented unequivocally established that the
Respondent’s protracted insistence on representing the interests of
both the father and minor child following the auto accident and
injuries additionally prejudiced the administration of justice in the
following ways:

e Respondent evidenced a significant disregard for the
requirement of conflict-free representation of at least two
clients, thus jeopardizing their constitutional 6%
Amendment rights;

¢ In so doing, Respondent also jeopardized their recovery
of damages for their injuries;

e Respondent caused additional work by and place
additional burdens upon legal counsel in at least two
firms who were required to attempt to prevent the
violation of the Rules by Respondent;

e Respondent further increased wunnecessarily the
workload of both the U.S. District Court for the Eastern
District of Louisiana and the U.S. Firth Circuit Court of
Appeals;

e Respondent contributed to the erosion of trust in the
integrity of the bar and the judicial system.

e Respondent significantly delayed the payment of
damages in the form of settlement funds to three
plaintiffs and their families for approximately eight or
nine months due to Respondent’s persistent litigation;

e Respondent caused added expenses-including costs and
attorney’s fees-on behalf of all parties, especially due to
Respondent’s motion to intervene in the federal court
settlement and his subsequent frivolous appeal to the
U.S. Fifth Circuit; and

e Increased the attorney’s fees and thereby reduced the
recovery by the parties at issue.

CONCLUSIONS and RECOMMENDATIONS

Respondent Plaisance either negligently or deliberately
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failed to engage in the LADB process, despite having received
multiple opportunities to provide the Committee with mitigation, to
express remorse, to explain or to contest the ODC’s claims.

We conclude that even if Respondent Plaisance believed he
was represented at the May 11, 2022 hearing, he since learned that
he was not, yet has still not provided the Committee with any
mitigation or explanation for his absence. The single medical form
provided to the committee was presented by, we now know as set
forth hereinabove, fraudulent means-either by Respondent himself
or by the former paralegal. We have received no subsequent
information explaining Plaisance’s absence; or the apparently
fraudulent filings; or Respondent’s position as to underlying
charges.

The Committee therefore agrees that, despite our September
16, 2022 hearing, we can reach no conclusion as to whether
Respondent Plaisance’s absence was due to his own attempted fraud
on the committee or because he was a victim of the former paralegal.

Nonetheless, Respondent’s persistent absence in this process
and failure to engage with LADB is a significant aggravator, such
that the Committee concludes that a recommended sanction of two
years and one day (with one year deferred) is appropriate.

Carefully considering the clear and convincing, unrefuted
and even compelling evidence of the Respondent’s conduct-as well
as the aggravating and mitigating factors present-the Committee
recommends that the Respondent Kenneth M. Plaisance be
suspended from the practice of law for two (2) years and one (1)
day, with one year deferred; and further that according to Louisiana
Supreme Court Rule XIX 24, Respondent be required to present
evidence before a Hearing Committee demonstrating his fitness to
resume the practice of law in Louisiana as a condition of
reinstatement; and the Hearing Committee also recommends that the
Respondent be assessed with the costs and expenses of the
proceeding pursuant to Rule XIX, §10.1.

The opinion is unanimous and has been reviewed by each
Committee member, all of whom concur and who have authorized
James B. Letten, Hearing Committee #9 Chair, to sign on their
behalf.

5. The Recommendation to the Louisiana Supreme Court filed November 3, 2023,

states in pertinent part as follows:
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ANALYSIS OF THE RECORD BEFORE THE BOARD
1. Standard of Review

The powers and duties of the Disciplinary Board are defined
in Section 2 of Louisiana Supreme Court Rule XIX. Rule XIX,
Section 2(G)(2)(a) states that the Board is "to perform appellate
review functions, consisting of review of the findings of fact,
conclusions of law, and recommendations of hearing committees
with respect to formal charges ... and prepare and forward to the
court its own findings, if any, and recommendations." Inasmuch as
the Board is serving in an appellate capacity, the standard of review
applied to findings of fact is that of "manifest error." Arceneaux v.
Domingue, 365 So. 2d 1330 (La. 1978); Rosell v. ESCO, 549 So. 2d
840 (La. 1989). The Board conducts a de novo review of the hearing
committee's application of the Rules of Professional Conduct. In re
Hill, 90-DB-004, Recommendation of the Louisiana Attorney
Disciplinary Board (1/22/92).

A. The Manifest Error Inquiry

The Committee's findings of fact are not manifestly
erroneous and are adopted by the Board. For further clarity,
however, the Board also adopts the majority of the findings of fact
proposed by ODC in its pre-argument brief.® These factual findings
are listed below (citations largely omitted).

Respondent's Frustration of the Disciplinary Process

1. On September 10, 2020, during the ODC's investigation,
Respondent's sworn statement was scheduled. Just prior to
the start of that sworn statement, Respondent attempted to
postpone it in order "[t]o obtain the services of an attorney."
Despite receipt of the complaint nearly one year earlier,
Respondent admitted during this October 5, 2020 sworn
statement that he had made no effort to retain an attorney to
represent him.

2. The formal charges were filed in this matter on December
13, 2021. On January 4, 2022, Respondent filed his answer
to the formal charges. Respondent thereafter failed to submit
his identification of persons having knowledge of relevant
facts, as required by Louisiana Supreme Court Rule XIX.
Section 15A. On February 2, 2022, a scheduling conference
was held. Therein, the parties selected May 11-12, 2022 as

6 See pp. 2-10 of ODC’s pre-argument brief.
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the hearing dates. On April 11, 2022, Respondent filed a
motion to continue the hearing, claiming that he needed
more time to retain counsel and that discovery was
"incomplete." ODC opposed that motion for two primary
reasons. First, Respondent had made no serious effort to
retain counsel in the two-and-a-half years since he was
served with the complaint or in the four months since he was
served with the formal charges. Second, Respondent already
had ample time to take any legitimate depositions. By order
dated April 18, 2022, Respondent's motion to continue was
denied.

Respondent did not file a pre-hearing memorandum. On

April 25, 2022, Respondent filed a motion for summary

judgment. By order dated April 27, 2022, Respondent's
motion for summary judgment was denied. See Rule XIX,
Section 1 8(B).

On May 9, 2022, a second motion for continuance was filed
on Respondent's behalf. That motion represented that
Respondent had retained attorney Luke Fontana ("Mr.
Fontana") and that a continuance was needed to "review
discovery, take depositions, and determine if discovery is
complete." By order dated May 9 2022, the second motion
for continuance was denied. Contrary to the representations
in that motion, Respondent had not retained Mr. Fontana,
and Mr. Fontana did not file that motion. At the hearing in
this matter, Mr. Fontana testified that in his fifty-seven years
of practice, he had never represented an attorney in a
disciplinary proceeding.

On May 10, 2022, the Board contacted Respondent in
advance of the hearing. Claiming "advice of counsel,"
Respondent refused to speak with the Board. Respondent
had not spoken to purported counsel (Mr. Fontana) at the
time he made, or even after, that false representation.

On May 11,2022, just prior to the start of the hearing, a third
motion for continuance was filed on Respondent's behalf.
That motion again represented that it had been filed by Mr.
Fontana, and that Respondent "was under the care of a
medical doctor for health reasons" and had "been restricted
for any work-related activities." Mr. Fontana did not file this
motion. The alleged medical form attached to the motion
was presented by fraudulent means, either by Respondent or

Third Amended Petition for Reciprocal Discipline
In the Matter of Kenneth M. Plaisance

Page 7 of 19



10.

Mr. Fontana's former paralegal, Chase Campbell. The third
motion for continuance was denied.

Respondent failed to attend the hearing on May 11, 2022.
During the hearing, ODC requested that the record be
temporarily left open to allow Respondent to "make any
evidentiary presentation he wished to make to supplement
this record." By May 11, 2022 Minute Entry and Order, the
Committee Chair granted ODC's request and ordered that
"the record of this matter be held open for fifteen days, until
May 26, 2022, to allow Respondent to make any appropriate
filing or submission." The Board served that order on
Respondent the same day. Respondent did not file or submit
anything by that deadline.

In light of concerns regarding whether Mr. Fontana actually
was retained to represent Respondent, by order dated August
10, 2022, the Committee Chair re-opened the hearing for the
limited purpose of determining whether Mr. Fontana
represented Respondent. On August 26, 2022, ODC served
a subpoena duces tecum on Respondent for the production
of records regarding Mr. Fontana's alleged representation of
Respondent. That production was due on September 15,
2022. Respondent did not produce any records to ODC by or
after that deadline. Respondent also did not attend the re-
opened hearing on September 23, 2022. Respondent did not
provide any explanation for his failure to comply with
ODC's subpoena or his absence from the re-opened hearing.

The Underlying Misconduct

On June 14, 2017, Larry Taylor, Jr. ("Mr. Taylor") and
Lawan, the minor child of Mr. Taylor and Melvia Hodges
("Ms. Hodges"), suffered injuries as a result of an
automobile accident with an eighteen-wheeler truck. Mr.
Taylor was the driver, and Lawan was a passenger in the
front seat of Mr. Taylor's vehicle. On June 15, 2017, Ms.
Hodges signed a retainer agreement for Respondent to
represent Ms. Hodges, individually and on behalf of Lawan.
Mr. Taylor also retained Respondent to represent Mr.
Taylor’s interests related to the accident.

From the date of the accident, it was clear that there was an
un-waivable conflict of interest in representing both Mr.
Taylor and Lawan. Mr. Taylor had rear-ended the truck, and
therefore, had some comparative fault and liability in the
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11.

12.

13.

14.

matter. The police report documenting the accident
specifically placed fault on Mr. Taylor and noted that he had
been issued a ticket for following too closely to the truck.
Mr. Taylor's drug screen also tested positive for THC,
indicating that marijuana was present in his system at the
time of the accident. Respondent admitted during his sworn
statement that he knew Mr. Taylor "may have some fault" in
the accident. At no time did Respondent disclose to his
clients that an un-waivable conflict of interest would exist in
representing both Mr. Taylor and Lawan.

On July 27, 2017, Respondent (on behalf of Lawan) granted
a full release of all claims against Mr. Taylor to Progressive
Insurance Company ("Progressive"), Mr. Taylor's auto
liability insurer, in exchange for payment of the $15,000
limit under Mr. Taylor's policy. Respondent thereafter
disbursed those settlement funds as follows: $5,000 to Ms.
Hodges (on behalf of Lawan), $5,000 to Mr. Taylor and
$5,000 to Respondent as his attorney's fee.

On October 18, 2017, Respondent filed a civil suit in state
court (Civil District Court, Parish of Orleans) on behalf of
Mr. Taylor and Ms. Hodges, individually and on behalf of
Lawan, against the truck driver and the truck driver's insurer.
The lawsuit did not assert any claims by Lawan alleging the
comparative negligence of Mr. Taylor. On December 1,
2017, the defendants removed the lawsuit to federal court.
Respondent thereafter dismissed the lawsuit without
prejudice. When asked why he dismissed the lawsuit,
Respondent testified during his sworn statement, "I think
because of the fact that there may have been conflicts of
interest."

Shortly after the lawsuit had been removed to federal court,
Respondent approached the Covington law firm of Leger &
Shaw ("L&S firm") about assisting him in pursuit of that
litigation. On December 26, 2017, the L&S firm advised
Respondent that it would not do so and that Respondent
"should consult with ethics counsel as soon as possible as to
how [he] should proceed].]"

In early 2018, Respondent next approached the Texas law
firm of Derryberry Zips Wade, PLLC ("DZW firm") to
gauge its interest in assisting in the litigation. On March 9,
2018, Respondent and Mr. Taylor executed a Consent to
Associate Counsel permitting Respondent to associate the
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DZW firm on Mr. Taylor's behalf.” On March 28, 2018,
Respondent met with the DZW firm at its Texas office to
further discuss the matter. During that and subsequent
meetings, the DZW firm discussed with Respondent his un-
waivable conflict of interest and the need to have separate
counsel represent Mr. Taylor and Ms. Hodges (individually
and on behalf of Lawan).

15. In May of 2018, the DZW firm associated the New Orleans
law firm of Gainsburgh, Benjamin, David, Meunier &
Washauer ("GB firm") to serve as local counsel in
connection with the claims of Ms. Hodges and Lawan only.
On June 12, 2018, Ms. Hodges, Lawan, and Respondent met
with the GB and DZW firms. During that meeting,
Respondent's unwaivable conflict of interest was again
discussed. As Mr. Ecuyer (the complainant and one of the
GB firm attorneys) explained during the hearing:

[The GB firm] tried repeatedly and had discussions
early on and throughout about the conflict of interest,
that [Respondent] couldn't represent both parties ...
[T]here was a conflict and [it was] un-waivable.

skeksk

[Ms. Hodges] and [Lawan] came to my office.
[Respondent] came to the office .... But I explained
to [Lawan] and his mother about the conflict, and ...
Respondent, when he was there, that there was a
conflict of interest because dad could have some fault
in this case and because of that fault, it was an un-
waivable conflict and that there would need to be
separate counsel for dad and for [Lawan] and mom,
and that we were prepared to represent mom and
[Lawan] in this claim. They consented. They signed
a retainer .... With — and [Respondent] expressed an
understanding that he could not represent both sides,
... we spent a lot of time talking about that conflict.

May 11, 2022 Tr,, pp. 47, 51-52.
At this meeting, Ms. Hodges was presented with a retainer

agreement that reflected that DZW, GB and Plaisance would all
represent Ms. Hodges and Lawan. The retainer was signed by

7 However, the consent document contained in the record (ODC Exhibit 1, BN 34) does not show that the DZW
firm signed the document.
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Ms. Hodges, individually and on behalf of Lawan, Plaisance,
and GB attorney, Michael Ecuyer.

16.

17.

On June 14, 2018, the GB firm filed a new lawsuit on behalf
of Ms. Hodges and Lawan in the Eastern District of
Louisiana, entitled Hodges v. James, Case No, 2: 18-cv-5889
(E.D. La.). Respondent was not listed as counsel on that
complaint due to uncertainty as to whether he was admitted
to practice before the Eastern District, and moreover,
whether he was eligible to practice law. On that same date,
Mr. Taylor -- assisted by Respondent -- also filed a new
lawsuit in the Eastern District of Louisiana, titled Taylor v.
CDMT Trucking, Case No. 2: 1 8-cv-5903 (E.D. La.). Mr.
Taylor's filing was submitted as a pro se filing. On June 22,
2018, Respondent filed an ex parte motion to enroll as
counsel for Mr. Taylor in his case, which was granted by the
federal court on June 26, 2018.

On July 16, 2018, the federal court issued an order
consolidating both matters. At no time prior to the
consolidation did Respondent terminate his representation of
Ms. Hodges and Lawan. On August 29, 2018, attorney Chris
Robinson filed an ex parte motion to substitute himself in
place of Respondent as Mr. Taylor's attorney in the federal
suit. This filing was the first notice received by the GB firm
that Respondent had earlier enrolled as counsel for Mr.
Taylor. This motion to substitute was granted on September
12,2019. Mr. Ecuyer testified about his surprise in learning
that Respondent had enrolled as Mr. Taylor's counsel in the
consolidated litigation:

This was after we had the discussion in our office
explaining the conflict and that he could not
represent both sides of the litigation. When we got a
copy of this [motion to enroll], we went back to Ms.
Hodges and [Lawan] and Texas Counsel and said,
'Don't know' - 'He didn't call us. [Respondent] didn't
call us. Didn't advise anything,’ So we had [Ms.
Hodges and Lawan] redo another contract, hiring just
Texas counsel and us and took [Respondent] out of
the representation in that retainer.

May 11, 2022 Tr., pp. 54-55.

18.

On September 6, 2018, Ms. Hodges executed a new retainer
agreement, individually and on behalf of Lawan, with only
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the DZW and GB firms.

19. On October 16, 2018, Respondent filed a "Motion/Petition
to Intervene to Collect Attorneys Fee" in the consolidated
action, claiming that he was entitled to collect an attorney's
fee from any settlement of Ms. Hodges and Lawan's claims.
The pleading was later stricken from the record as deficient
by the clerk of court.

20. On May 7, 2019, a mediation was held, and the consolidated
action was settled. Respondent collected an attorney's fee out
of the settlement of Mr. Taylor's claims. Respondent again
asserted that he had a right to collect an attorney's fee from
the settlement of Ms. Hodges' and Lawan's claims. On June
17, 2019, the DZW firm sent Respondent a letter which
stated, in pertinent part: "Importantly, we have previously
discussed our concerns, on several occasions, of any
potential fee sharing with you given what we believe are
clear conflicts of interest that exist in connection with your
claim to fees from the settlement of Plaintiffs'.]"® On
August 15, 2019, Respondent instructed the DZW firm not
to disburse any of Ms. Hodges' and Lawan's settlement funds
pending resolution of Respondent's fee claim.

21. As a result of Respondent's actions, counsel for Ms. Hodges
and Lawan sought confirmation from the federal court that
Respondent could not share in attorney's fees derived from
their settlement. On September 4, 2019, the DZW and GB
firms filed a Motion to Determine Conflict-Free Status and
Entitlement to Attorneys' Fees ("Conflict Motion") in the
consolidated litigation. Respondent was served with a copy
of, but did not file any opposition to, the Conflict Motion.

22.0n October 7, 2019, the court issued an order which
confirmed Respondent's conflict of interest:

The police report at the time of the accident placed
fault for the accident on Taylor, and he tested
positive for THC following the collision.
Accordingly, it was clear from the outset that there
was a possibility that Taylor was at least partially
liable for the injuries sustained by [Lawan] in the

8 In June of 2019, Respondent produced to DZW two undated waivers of conflict of interest purportedly signed by
Ms. Hodges and Mr. Taylor. As previously discussed, Respondent's conflict of interest could not be waived. Further,
without any meaningful discussion of the conflict issues, Mr. Taylor and Ms. Hodges (individually and on behalf of
Lawan) could not have given informed consent, even if Respondent's conflict had been waivable.
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accident.

kg

Here, it is clear that Plaisance's ability to secure
damages for [Lawan] against those who caused his
injuries was limited by his loyalty to Taylor, a
possible cause of [Lawan's] injuries ....

The order ultimately concluded: "Because Plaisance received a
fee from the settlement of Taylor's claims, he is not entitled to
share in the fees from the settlement of [Ms. Hodges' and
Lawan's] claims."

23. Despite his failure to oppose the Conflict Motion,
Respondent appealed from the court's order to the United
States Fifth Circuit Court of Appeals on December 18, 2019.
On March 19, 2020, the appellate court dismissed
Respondent's appeal due to lack of jurisdiction.

B. De Novo Review

The Committee correctly found that Respondent violated
Rules 1.4, 1.7( a), and 8.4(d). The Board adopts these findings
and the Committee's reasoning therefor. The Committee erred
in finding a violation of Rule 3.3, as the citing of this alleged
rule violation appears to be a typographical error in the
formal charges, Instead, it appears that ODC intended to
allege a violation of Rule 3.1. Each alleged rule violation is
discussed below: (emphasis added)

Rule 1.4: Rule 1.4(b) states that "the lawyer shall give
the client sufficient information to participate intelligently in
decisions concerning the objectives of the representation and
means by which they are to be pursued." By failing to adequately
inform Ms. Hodges (individually and on behalf of Lawan) and
Mr. Taylor of his un-waivable conflict of interest, Respondent
failed to give them sufficient information to participate
intelligently in decisions concerning their representation/choice
of counsel in the state and federal court litigation. As
Respondent testified in his sworn statement, he did not explain
the issues associated with his conflict in any detail to his clients:

I didn't get too much into it terms of cross
examinations because Larry's a laborer. I mean, he
doesn't have a legal mind.... I didn't get into too
much because both of them [Mr. Taylor and Ms.
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Hodges] are laborers or lay persons. I didn't get too
much into the details of the cross examination and
those things. I just said, "We might have a possible
conflict of interest"

ODC Exhibit 3, BN 167-69.

Respondent's failure to give Mr. Taylor and Ms. Hodges
sufficient information concerning his conflict of interest violated
this Rule.

Rule 1.7(a): Rule 1.7(a) provides that a lawyer shall not
represent a client if the representation involves a concurrent
conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse
to another client; or

(2) there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer's
responsibilities to another client, a former client, or a
third person or by a personal interest of the lawyer.

Here, Respondent's representation of Mr. Taylor was
directly adverse to his representation of Lawan and Ms. Hodges
(who filed suit individually and on behalf of Lawan) in violation
of Rule 1.7(a)(1). Mr. Taylor was driving the vehicle during the
accident in which his son and front seat passenger, Lawan, was
injured. Mr. Taylor rear-ended a truck, and therefore, had some
comparative fault and liability in the accident. The police report
documenting the accident specifically placed fault on Mr. Taylor
and noted that he had been ticketed for following too closely to
the truck, Mr. Taylor's drug screen also tested positive for THC,
indicating that marijuana was present in his system at the time
of the accident. Mr. Taylor's fault was sure to become an issue
in the consolidated federal court litigation; in fact, Progressive
Northern Insurance Company lists in its answer in the Hodges
suit as its Fifth Defense that the accident was caused by the
negligence of "Larry Taylor, and/or other third parties over
whom [Progressive] had no control." ODC Exhibit 19, BN 317.

Further, there also existed a significant risk that the
representation of Mr. Taylor would be limited by Respondent's
responsibilities to Ms. Hodges and Lawan. Moreover, his
representation of Ms. Hodges and Lawan would be limited by
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Respondent's representation of Mr. Taylor. This circumstance
violates Rule 1.7(a)(2).

Rules 3.3 and 3.1: In Louisiana State Bar Ass'n v. Keys, 88-
2441 (La. 9/7/90), 567 So.2d 588, 591, citing In re Ruffalo, 390
U.S. 544, 88 S.Ct. 1222, 20 L.Bd. 2d 117 (1968), the Court held
that due process requires that an attorney be given notice of the
misconduct for which the disciplinary authority seeks to
sanction him. A Rule 3.3 violation is alleged in the formal
charges. This rule addresses candor toward a tribunal, and
provides, in pertinent part, that a lawyer shall not knowingly
make a false statement of fact or law to a tribunal. However, the
facts of the formal charges do not allege conduct involving a
knowingly false statement made to a court, as is necessary for a
Rule 3.3 violation. Accordingly, it appears that the allegation of
the Rule 3.3 violation was a typographical error.

Instead, the facts allege that Respondent sought "to
collect attorney's fees in pursuit of a conflicted representation,"
and describe how he filed impermissible (i.e., frivolous)
pleadings to recover an attorney's fee despite the existence of an
un-waivable conflict. More specifically, Respondent sought to
intervene in the federal litigation and improperly receive
attorney's fees for his representation regarding "Lawan Rousell's
case or claims."® He also appealed to the Fifth Circuit Court of
Appeals the district court's ruling which confirmed his conflict
of interest and prevented him from receiving attorney's fees from
Ms. Hodges or Lawan.

The substance of the formal charges gave Respondent
adequate notice of the asserted sanctionable misconduct, which
constitutes a violation of Rule 3.1, not 3.3. Rule 3.1 states, in
pertinent part, that a lawyer shall not bring or defend a
proceeding, or assert or controvert an issue therein, unless there
is a basis in law and fact for doing so that is not frivolous, which
includes a good faith argument for an extension, modification or
reversal of existing law.

By frivolously pursing attorney's fees in the court
system, to which he clearly was not legally entitled, Respondent
violated Rule 3.1. The Board finds a violation of this Rule,
although not specifically charged. See In re Aucoin, 2021-0847
(La. I2nt21), 328 So0.3d 409,415 n.2 (where the substance of the
formal charges gave respondent adequate notice of the asserted

9 As noted above, Respondent’s motion/petition to intervene was later stricken by clerk of court due to its
deficiencies.
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sanctionable misconduct, the Board was correct in finding a
violation of a rule not specially charged by the ODC).

Rule 8.4(d): Rule 8.4(d) provides that it is professional
misconduct for a lawyer to engage in conduct that is prejudicial
to the administration of justice. As noted by the Committee,
Respondent's protracted insistence on representing the interests
of both the father and the minor child following the auto accident
prejudiced the administration of justice in that he disregarded
the requirement of conflict-free representation of at least two
clients and jeopardized their recovery of damages for injuries;
caused additional work for legal counsel and the federal courts
because of the conflict issue; caused the delay in the payment of
damages in the form of settlement funds to Lawan and Ms.
Hodges for approximately seven months; and caused added
expenses to the litigants, especially due to his motion to
intervene in the federal court settlement and his subsequent
frivolous appeal to the Fifth Circuit Court of Appeals.
Respondent has additionally violated this Rule.

CONCLUSION

The Board adopts the Committee's findings of fact, with
the clarifications noted above, and its findings that Respondent
violated Rules 1.4, 1.7(a), and 8.4(d), The Board also finds that
Respondent violated Rule 3.1. The Board further adopts the
Committee's recommended sanction of a two-year and one-day
suspension, with one year deferred. Finally, the Board adopts the
Committee's recommendation that Respondent be assessed with
all costs and expenses of these proceedings in accordance with
Rule XIX, Section 10.1.

RECOMMENDATION

Given the above, the Board recommends that
Respondent be suspended from the practice of law for two years
and one day, with one year of the suspension deferred. The
Board also recommends that Respondent be assessed with all
costs and expenses and these proceedings in accordance with
Rule XIX, Section 10.1.
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6. On or about February 6, 2024, an Order Per Curium entered by the Supreme Court
of Louisiana styled Supreme Court of Louisiana, No. 2023-B-1460, In Re: Kenneth M. Plaisance,
Attorney Disciplinary Proceeding, states in pertinent part as follows:

This disciplinary matter arises from formal charges filed by
the Office of Disciplinary Counsel (“ODC”) against respondent,
Kenneth M. Plaisance, an attorney licensed to practice law in
Louisiana. '

DECREE

Upon review of the findings and recommendation of the
hearing committee and the disciplinary board, and considering the
record, it is ordered that Kenneth M. Plaisance, Louisiana Bar Roll
number 19738, be and he hereby is suspended from the practice of
law for a period of two years and one day, with one year deferred.
All costs and expenses in the matter are assessed against respondent
in accordance with Supreme Court Rule XIX, §10.1, with legal
interest to commence thirty days from the date of finality of this
court’s judgment until paid.

7. Copies of the set of documents filed with the Supreme Court of Louisiana in the
Plaisance matter consisting of an Order Per Curium dated February 6, 2024, styled Supreme Court
of Louisiana, No 2023-B-1460, In Re: Kenneth M. Plaisance, Attorney Disciplinary Proceeding;
Formal Charges filed December 13, 2021, styled Louisiana Disciplinary Board, /n Re: Kenneth M.
Plaisance, (Bar Roll No. 19738), Docket No. 21-DB-066; Answer to the Office of Disciplinary
Counsel’s Formal Charge of Misconduct in Violation of the Rules of Professional Conduct filed
January 4, 2022, styled Louisiana Attorney Disciplinary Board, /n Re: Kenneth M. Plaisance, Bar
Roll No. 19738, Docket No. 2021 DB 066; Report of Hearing Committee #9 filed December 9,
2022, styled Louisiana Disciplinary Board, In Re: Kenneth M. Plaisance, Docket No. 21-DB-066;

and Recommendation to the Louisiana Supreme Court filed November 3, 2023, styled Louisiana

Disciplinary Board, In Re: Kenneth M. Plaisance, Docket No. 21-DB-066 are attached hereto as

1 Respondent is also licensed to practice law in Texas.
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the Commission’s Exhibit 1 made a part hereof for all intents and purposes as if the same were
copied verbatim herein. The Commission expects to introduce a certified copy of Exhibit 1 at the
time of hearing of this cause.

8. The Commission prays that, pursuant to Rule 9.02, Texas Rules of Disciplinary
Procedure, this Board issue notice to Respondent, containing a copy of this Petition with exhibits,
and an order directing Respondent to show cause within thirty (30) days from the date of the
mailing of the notice, why the imposition of the identical discipline in this state would be
unwarranted. The Commission further prays that upon trial of this matter that this Board enter a
judgment imposing discipline identical with that imposed by the Supreme Court of Louisiana and

that the Commission have such other and further relief to which it may be entitled.

Respectfully submitted,

Seana Willing
Chief Disciplinary Counsel

Amanda M. Kates

Assistant Disciplinary Counsel

Office of the Chief Disciplinary Counsel
State Bar of Texas

P.O. Box 12487

Austin, Texas 78711

Telephone: 512.427.1350

Telecopier: 512.427.4253

Email: amanda.kates@texasbar.com

Amanda M. Kates
Bar Card No. 24075987
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CERTIFICATE OF SERVICE

I certify that a copy of this Third Amended Petition for Reciprocal Discipline was served
on Kenneth M. Plaisance, via email at kplaws88@gmail.com on this 12th day of June, 2025.

Kenneth Michael Plaisance

2202 Touro Street

New Orleans, Louisiana 70119-1547
Via Email to

Nl

Amanda M. Kates
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SUPREME COURT OF LOUISIANA

NO. 2023-B-1460

February 6, 2024

IN RE: KENNETH M. PLAISANCE

ATTORNEY DISCIPLINARY PROCEEDING

[4
PER CURIAM

This disciplinary matter arises from formal charges filed by the Office of
Disciplinary Counsel (“ODC”) against respondent, Kenneth M. Plaisance, an

attorney licensed to practice law in Louisiana.!

UNDERLYING FACTS

By way of background, on June 14, 2017, Larry Taylor was the driver of a
vehicle that rear-ended an eighteen-wheeler making an illegal U-turn in New
Orleans. Lawan Roussel, the minor child of Mr. Taylor and Melvia Hodges, was a
front seat passenger in Mr. Taylor’s vehicle at the time of the accident. Both Mr.
Taylor and Lawan were injured. The police ticketed Mr. Taylor for following too
closely, but the circumstances of the accident raised issues of comparative
negligence. Progressive Insurance Company insured both Mr. Taylor’s vehicle and
the eighteen-wheeler.

On June 15, 2017, respondent agreed to represent both Mr. Taylor and Lawan
. on a contingency fee basis. However, he failed to disclose the existence of the
concurrent conflict of interest by representing them both when Mr. Taylor may have

some fault in causing the accident? On July 27, 2017, respondent granted Mr.

! Respondent is also licensed to practice law in Texas.

2 Respondent had Mr., Taylor and Ms. Hodges sign a waiver of the conflict of interest but explained
to them that the conflict of interest stemmed from Progressive insuring both Mr. Taylor’s vehicle




Taylor and Progressive a full release of all claims on behalf of Law
- for the $15,000 policy limit of Mr. Taylor’s auto insurance policy.

On October 18, 2017, respondent filed a personal injury lawsuit in Orleans
Parish Civil District Court against Progressive as the insurer of the eighteen-wheeler.
Mr. Taylor and Lawan were co-plaintiffs in the lawsuit, and respondent failed to
include any claims.by Lawan alleging comparative negligence by Mr, Taylor.
Progressive later removed the case to federal court in New Orleans, and the case was
dismissed without prejudice at respondent’s request. |
- In the latter part of 2017, respondent decided to try to enlist the help of a law
firm that handles eighteen-wheeler cases. To this end, respondent asked the Leger
& Shaw law firm in New Orleans to enroll as co-counsel on all claims. On December
16,2017, the Leger firm advised respondent of the conflict of interest concerns with
his dual representation of Mr. Taylor and Lawan, and it declined respondent’s
request to act as co-counsel.

Respondent then asked the Texas law firm of Derryberry, Zipps, and Wade,
PLC, to enroll as co-counsel on behalf of Mr. Taylor and Lawan. After agreeing to
represent Lawan, the Derryberry firm advised respondent of his concurrent conflict
of interest in the dual rcéresentation and asked that he withdraw from Mr. Taylor’s
defense. Ultimately, respondent failed to withdraw from representing Mr. Taylor.

The Derryberry firm associated the New Orleans law firm of Gainsburgh,
Benjamin, David, Meunier, and Warshauer, LLC as local counsel and met with Ms.

_Hodges on Lawan’s behalf to advise her of respondent’s conflict of interest.

Thereafter, Ms. Hodges terminated respondent’s representation of Lawan and
executed a contingency fee agreement with the Derryberry firm and the Gainsburgh

firm.

and the eighteen-wheeler. He never explained the conflict of interest due to Mr. Taylor’s possible
comparative negligence.




On June 14, 2018, the Gainsburgh firm filed a lawsuit on behalf o‘f“‘Ms.:

- Hodges and Lawan in the United States District Court for the Eastern District of

Louisiana. With respondent’s assistance, Mr. Taylor filed his own lawsuit in the
United States District Court for the Eastern District of Louisiana. Soon thereafter,
respondent enrolled as Mr. Taylor’s counsel. Those two federal cases were then
consolidated. On October 16, 2018, respondent filed a motion to intervene in the

consolidated cases, requesting attorney’s fees for his past representation of Lawan.

The filing of the motion to intervene was ultimately rejected due to a deficiency

respondent failed to correct.

In May 2019, the parties settled the claim following a mediation. Thereafter,
Lawan’s attorneys petitioned the Orleans Parish Civil District Court for authority to
enter into the settlement on Lawan’s behalf, which petition was ultimately granted.

On August 15, 2019, respondent emailed the Derryberry firm to warn it not to
disburse the settlement funds until his fee claim was resolved. Because of
uncertainty regarding the validity of respondent’s fee claim, on September 4, 2019,
Lawan’s attorneys filed into the record of the coﬁsolidated federal cases a pleading
entitled “Motion to Determine Conflict-Free Status and Entitlement to Attorneys’
Fees.” Respondent did not oppose the motion or appear at the related hearing. On
October 7, 2019, the presiding judge confirmed that respondent had a conflict of
interest and, thus, was ineligible to receive a fee from his conflicted representation

of Lawan. Specifically, the judge ruled that, because respondent received a fee from

‘M. Taylor’s portion of the seftlement, he could not share in the fees from Lawan’s

portion of the settlement. Respondent appealed the ruling to the United States Fifth
Circuit Court of Appeals, which appeal was dismissed due to lack of jurisdiction in

the latter part of March 2020.




DISCIPLINARY PROCEEDINGS

In December 2021, the ODC filed formal charges against respondent, alleging |
that his conduct violated the following provisions of the Rules of Professional
Conduct: Rules 1.4 (failure to communicate with a client), 1.7(a) (conflict of interest:
concurrent clients), 3.3 (caﬁdor toward the tribunal),® 8.4(d) (engaging in conduct
prejudicial to the aglministration of justice). Respondent answered the formal
charges, essentially ;lenying that he engaged in any misconduct. Accordingly, the

matter proceeded to a formal hearing on the merits.

Formal Hearing

6n April 11, 2022, one month prior to the scheduled hearing, respondent filed
a motion to continue the hearing, arguing that discove'ry was incomplete and that he
was still attempting to retain an attorney to represent him. The ODC opposed the
motion, and the hearing committee chair denied the motion on April 18, 2022. On
April 25, 2022, respondent filed a motion for surnmary judgment, which the ODC
opposed based upon Supreme Court Rule XIX, § 15(B), which prohibits such
motions “prior to the completion of the evidentiary record.” The committee chair -
denied the motion on April 27, 2022.

On May 9, 2022, attorney Luke Fontana purportedly enrolled as respondent’s
counsel and filed a motion to continue, which again argued that discovery was
incomplete. That same day, the committee chair denied the motion. On May 11,
2022, the day of h the hearing, another motion to continue was fax-filed on
respondent’s behalf, purportedly by Mr. Fontana. Attached to the motion was a

doctor’s note indicating that respondent was unable to attend the hearing “due to

3 The Rule 3.3 allegation may have been a typographical error in the formal charges as the formal
charges define Rule 3.3 as “seeking to collect attorneys’ fees in pursuit of a conflicted
representation,” and the ODC’s pre-hearing memorandum references Rule 3.1 (meritorious claims
and contentions) instead of Rule 3.3.




health concems.” Neither respondent nor Mr. Fontana ap'peafedf'v:at the hearin
- After attempts to reach Mr. Fontana failed, the committee chair denied the motion.
The hearing on the merits proceeded with only Deputy Disciplinary Counsel
Robert Kennedy in attendance to represent the ODC. The ODC introduced
documentary evidence and called attorney Michael Ecuyer of the Gainsburgh firm
to testify before the committee.
Following the hearing, both respondent and the ODC provided conflicting
information regarding whether Mr. Fontana had actually been retained to represent
~lre;pondent. According to the ODC’s investigator, Mr. Fontana denied representing
rgspoqdent. According to respondent, he paid Mr. Fontana’s paralegal to retain Mr.
Fontana. Under these circumstances, the committee reopened the hearing to receive
evidence and testimony regarding this conflicting information.
The second hearing took place on September 23, 2022. The ODC was
represented by Deputy Disciplinary Counsel Christopher Kiesel. Respondent failed
to appear, and no one appeared on his behalf. The ODC introduced documentary

evidence and called Mr. Fontana to testify before the committee.

RESPONDENT’S OCTOBER 5, 2020 SWORN STATEMENT TESTIMONY

Respondent testified that he had not yet attempted to obtain counsel to
represent him eveﬁ though he requested a continuance to do so. Regarding the
conflict of interest, respondent testified that he was aware of it because he had Mr.
luTaylor and Ms. Hodges sign waivers. He indicated that his research regarding
whether the conflict of interest was unwaivable was indeterminate. He alsp testified
that he did not obtain an ethics opinion regarding the conflict of interest from the
Louisiana State Bar Association as suggested by the Leger firm. Nevertheless, at
the suggestion of two other attorneys, he had the case that was removed to federal

court dismissed because of a possible conflict of interest. Respondent believes that
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the Derryberry and Gainsburgh firms kept bring up the conflict

they could cut him out of a share of the attorney’s fees.

MICHABL ECUYER’S TESTIMONY

Mr. Ecuyer, an attorney at the Gainsburgh firm, testified that he filed a
disciplinary complaint against-respondent regarding his conflicted representation of
Mr. Taylor and Lawan. He indicated that he and other attorneys repeatedly told
respondent that he could not represent both Mr. Taylor and Lawan. Respondent
;ta‘;c'ed that he had Mr. Taylor and Ms. Hodges sign waivers of the conflict of interest,
and Mr, Ecuyer told him the conflict of interest was not waivable. In Mr. Ecuyer’s
opinion, respondent was unable to understand the difference between a waivable and
an unwaivable conflict.

After the settlement, respondent insisted he was due a fee for his
representation of Lawan. Therefore, Mr. Ecuyer and Lawan’s other attorneys filed
a motion asking the federal court to determine if respondent was conflict-free and,
thus, entitled to a fee for his representation of Lawan. Until the fee dispute was
resolved, the settlement funds were held in trust, which delayed the disbursement of

Lawan’s portion of the settlement for eight or nine months.

LUKE FONTANA’S TESTIMONY
Mr. Fontana testified that he has never spoken with respondent and was not
_ retained to represent him. He also testified that he had never seen and did not sign
the motions for continuance purportedly filed by him in this matter. He had no
knowledge of whether his paralegal had ever spoken to respondent and never spoke
to his paralegal about respondent. Mr. Fontana further testified that he had no

knowledge of the $1,000 payment respondent purportedly made to his paralegal,




never authorized his paralegal to collect $1,000 ﬁom fésponden
‘the $1,000 from either respondent or his paralegal.

Mr. Fontana also testified that, at one point, he discovered that his driver’s
license was missing and that his name had been falsely used in a manner indicating
he had appeared before a notary public. Additionally, he discovered unauthorized
intrusions into his :computer and bedroom, which he concluded were likely
perpetrated by his paralegal.* Finally, Mr. Fontana indicated that, at some point, he

never heard from the paralegal again.

Hearing Committee Report
After considering the testimony and evidence presented at the two hearings,
the hearing committee made factual findings consistent with the factual allegations
set forth in the formal charges and in the underlying facts section above.
Additionally, the committee found the following:

e Respondent disregarded the requirement of a conflict-free representation of
Mr, Taylor and Lawan, jeopardizing their constitutional Sixth Amendment
rights;

e Respondent jeopardized their recovery of damages for their injuries;

¢ Respondent caused additional work by and placed additional burdens upon
legal counsel in at least two law firms who were required to prevent his
violation of the Rules of Professional Conduct;

o Respondent unnecessarily increased the workload of both the United States
District Court for the Eastern District of Louisiana and the United States Fifth

Circuit Court of Appeals;

4 In a sealed portion of the transcript, the ODC reported that Mr. Fontana’s paralegal had an
extensive criminal history in several states.




Respondent contributed to the erosion 6f trust in th
the judicial system;

Respondent delayed, for approximately eight or nine months, the payment of
damages in the form of settlement funds to three plaintiffs and their families
due to his persistent litigation;

Respondent caused added expenses, including costs and attorney’s fees, for
all parties due to his motion to int¢rvene in the federal court settlement and
his frivolous appeal to the United States Fifth Circuit Court of Appeals;
Because of the increased attorney’s fees, respondent reduced the parties’
recoveries;

Even if respondent believed he was represented at the May 11, 2022
disciplinary hearing, he has since learned he was not; yet he still has not
provided any mitigating evidence or an explanation for his absence at the
September 23, 2022 hearing;

The medical note provided to the committee was presented by fraudulent
means either by respondent or by Mr. Fontana’s paralegal; respondent has
provided no subégqu;ent information regarding his absence, the fraudulent
filing, or his position as to the formal charges; and

Despite the September 23, 2022 hearing, the committee is unable to reach a
conclusion as to whether respondent’s absence at the May 11, 2022 hearing
was due to his own attempted fraud or because he was a victim of Mr.
Fontana’s paralegal.

Based upon these facts, the committee determined respondent violated the

Rules of Professional Conduct as charged. The committee then determined

respondent knowingly and intentionally violated duties owed to his clients, the legal

system, and the legal profession, which caused actual harm.




The committee found the following aggravating fac
dishonest or selfish motive, a pattern of misconduct, bad faith obstruction of tixe
disciplinary proceeding by intentionally failing to comply with the rules or orders of
the disciplinary agency, and refusal to acknowledge the wrongful nature of the
conduct. In mitigation, the committee found the absence of a prior disciplinary
record and only moderate harm caused by his misconduct.

After further considering the court’s prior case law addressing similar
misconduct, the committee recommended respondent be suspended from the
practice of law for two years and one day, with one year deferred.

Respondent filed an objection to the hearing committee’s repor

Disciplinary Board Recommendation
After review, the disciplinary board determined that the hearing committee’s
factual findings were not manifestly erroneous and adopted same. Additionally, the
board found the following:

* During the ODC’s investigation, respondent was scheduled to provide his
sworn statement of.i'Se-latember 10, 2020. Respondent requested the swom
statement be postponed so he could obtain counsel. During his rescheduled
swom statement on October 5, 2020, which was almost one year after he
received notice of the disciplinary complaint, respondent admitted that he had
made no effort to retain an attorney to represent him;

- e Also during his sworn statement, respondent admitted that he knew Mr.
Taylor may have some fault in the accident, however, respondent never
disclosed to his clients that an unwaivable conflict of interest would exist in

representing both Mr. Taylor and Lawan;




e When asked during his sworn statement‘ ’\;vhy hehad thed
removed to federal court dismissed, respondent indicated that it was because
there may have been conflicts of interest;

¢ On May 10, 2022, one day before the formal hearing in this matter, the board
contacted respondent, but he refused to speak with the board, claiming advice
of counsel even though he had not spoken to his purported counsel (Mr.
Fontana) at the time of or even after this false representation; and

¢ On August 26, 2022, the ODC served respondent with a subpoena duces
tecum for the production of documents related to Mr. Fontana’s alleged
representation. Respondent did not produce any documents by or after the
September 15, 2022 deadline, nor did he provide an explanation for his failure
to comply with the subpoena duces tecum or for his absence from the
September 23, 2022 hearing.

Based upon these facts, the board determined respondent violated Rules 1.4,
1.7(a), and 8.4(d) of the Rules of Professional Conduct as alleged in the formal
charges and as found by the committee. The board, however, determined that the
committee erred in ﬁndihg a violation of Rule 3.3, finding that the citing of this
alleged rule violation in the formal charges appeared to be a typographical error.
Instead, the board determined that the ODC intended to cite Rule 3.1 (meritorious
claims and contentions) because he sought to intervene in the federal litigation so he
could improperly receive attorney’s fees for his conflicted representation of Lawan.

The board then determined respondent knowingly and intentionally violated
duties owed to his clients, the legal system, and the legal profession, which caused
" actual harm. Based upon the ABA’s Standards for Imposing Lawyer Sanctions, the
board determined the baseline sanction is suspension.

The board found the following aggravating factors are present: a prior
disciplinary record (a 2002 diversion for settling a case without the client’s consent),.
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a dishonest or selfish motive, a pattern of miscon
obstruction of the disciplinary proceeding by intentionally failing to comply
rules or orders of the disciplinary agency, refusal to acknowledge the wrongful
nature of the conduct, and substantial experience in the practice of law (admitted
1989). The board found no mitigating factors present.

After further considering the court’s prior case law addressing similar
misconduct, the board recommended respondent be suspended from the practice of
law for two years and one day, with one year deferred.

Neither respondent nor the ODC filed an objection to the board’s report and

. recormmendation.

DISCUSSION

Bar disciplinary matters fall within the original jurisdiction of this court. La.
Const. art. V, § 5(B). Consequently, we act as triers of fact and conduct an
independent review of the record to determine whether the alleged misconduct has
been proven by clear and convincing evidence. In re: Banks, 09-1212 (La. 10/2/09),
18 So. 3d 57. o

The record of this matter supports a finding that respondent failed to
adequately communicate with his clients, engaged in a conflict of interest, attempted
to collect an impermissible fee, and engaged in conduct prejudicial to the
administration of justice. Based upon these facts, respondent violated Rules 1.4,
1.7(a), 3.1, and 8.4(d) of the Rules of Professional Conduct.

Having found evidence of professional misconduct, we now turn to a
determination of the appropriate sanction for respondent’s actions. In determining
a sanction, we are mindful that disciplinary proceedings are designed to maintain
high standards of conduct, protect the public, preserve the integrity of the profession,

and deter future misconduct. Louisiana State Bar Ass’n v. Reis, 513 So. 2d 1173
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(La. 1987). The discipline to be imposed depends ﬁpon the facts
the seriousness of the offenses involved considered in light of any aggravating and
mitigating circumstances. Louisiana State Bar Ass’n v. Whittington, 459 So. 2d 520
(La. 1984).

Respondent caused actual harm by knowingly and intentionally violating
duties owed to his clients, the legal system, and the legal profession. We agree with
the disciplinary board that the baseline sanction is suspension. We also agree with
the board’s assessment of aggravating and mitigating factors.

Turning to the issue of an appropriate sanction, we find guidance from In re:
Bellaire, 22-1084 (La. 9/27/22), 347 So. 3d 143, and In re: Lapeyrouse, 22-0571
(La. 10/21/22), 352 So. 3d 59. In Bellaire, an attorney represented the buyer and the
seller with respect to a property transfer without obtaining a waiver of the conflict
of interest, which resulted in actual harm to the buyer when the sale fell through.
The attorney then failed to cooperate with the ODC’s investigation of the matter.
For this negligent and knowing misconduct, we suspended the attorney from the
practice of law for six months, with all but ninety days deferred. In Lapeyrouse, an
attorney engaged in a co‘n;ﬂit.:t of interest by providing legal advice to both his client
and his client’s estranged wife in connection with their divorce and by disclosing
confidential information to his client’s estranged wife. The attorney then filed a
defamation lawsuit against his client and another witness based upon the information
they provided to the ODC regarding his conflict of interest. For this knowing
misconduct, we suspended the attorney from the practice of law for one year, with
six months deferred.

Arguably, respondent’s misconduct is more egregious than the misconduct
found in Bellaire and Lapeyrouse. Respondent never adequately explained the
conflict of interest to the clients and inappropriately obtained a waiver of an

unwaivable conflict. He also attempted to obtain a fee he was barred from receiving -

12




because of the conflict and filed frivoloué iJIeadm
receipt of their settlement funds for months. Respondent’s deléyiﬁ;g tactics spille
over into the disciplinary proceedings, and he failed to appear at both disciplinary
hearings without explanation.

Under these circumstances, a sanction requiring a formal application for
reinstatement is Waﬁanted. Accordingly, we will adopt the board’s recommendation
and suspend respondent from the practice of law for two years and one day, with one

-year deferred.

DECREE
Upon review of the findings and recommendation of the hearing committee
and the disciplinary board, and considering the record, it is ordered that Kenneth M.
Plaisance, Louisiana Bar Roll number 19738, be and he hereby is suspended from
the practice of law for a period of two years and one day, with one year deferred.
All costs and expenses in the matter are assessed against respondent in accordance
with Supreme Court Rule XIX, § 10.1, with legal interest to commence thirty days

from the date of finality of this court’s judgment until paid.
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FORMAL CHARGES

NOW comes the OFFICE OF DISCIPLINARY COUNSEL, pursuant to La, Supreme
Court Rule XIX and alleges that you have engaged in the following misconduct in violation of the
‘Rules of Professional Conduct, to-wit:

Respondent, Kenneth M., Plaisance, is a Louisiana-licensed attorney admitted in 1989, He
is also licensed-in the state of Texas. .

On June 15, 2017, Respondent consulted with and agreed to jointly represent two personal
injury claimants, Laxry Taylor (“Taylor”), an adult, and Lawan Roussel (“Lawan’™), the minor child
of Melvia Hodges, who had been injured in a motor vehicle accident in New Orleans. At the time
of the accident, Taylor was driving a vehicle when he rear-ended an eighteen-wheeler making an
illegal U-turn, which raised issues of comparative negligence, Lawan was a passenger in the front
seat of the vehicle. Taylor was ﬁcketéd by police for the offense of following too closely and was
Iater found to have the controlled substance THC in his system, indicating recent ingestion of
marijuana.

At the time he was retained, Respondent failed to disclose the existence of a concurrent -
conflict of inferest inherent in his joint representation of both clients. On July 27, 2017, on behalf
of Lawan, Respondent granted a full release of all claims against Taylor to Progressive Insurance
Company (Taylor’s auto insurer), in exchange for payment of the $15,000 policy limits.
Thereafter, on Qctober 18, 2017, he filed a personal injury action in state court in Orleans Parish
against Progressive (who was also the defendant’s insurer) on behalf of both Taylor and Lawan as
co-plaintiffs, -alleging the truck driver’s negligence. The defendant insurer later removed the
matter to federal court in New Orleans.! The respondent’s lawsuit failed to include any claims by

Lawan alleging the comparative negligence of Taylor.

! This suit was later dismissed without prejudice and re-filed under a different case number: No. 18-cv-05889,
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In the latter part of 2017, the respoﬁdent approached the Covington firm of Leger and Shaw

about enrolling as co-counsel on all claims. On December 26, 2017, an attorney with the firm
expressly advised Respondent of conflict concerns with his joint representation of Taylor and
Lawan and declined to participate in the case, Respondent then asked a Texas law firm,
Derryberry, Zipps, and Wade, PLC, (“"DZW”), to enroll as co-counsel on behalf of Lawan and
Taylor. After agreeing to represent Lawan, lawyers at DZW independently advised Respondent
of his concurrent conflict of interest in the dual representation and askeéd that he withdraw from
Taylor’s defense. Respondent initially agreed to do so, then retrenched by enyolling on Taylor’s
behalf. When DZW learned of this, the Texas firm enlisted the New Orleans law firm of
Gainsburgh, Benjamin, David, Meunier, and Washauer as local counsel and met with the client to
apprise her of the conflict issues. Ms. Hodges, on behalf of her son, thereafter discharged
Respondent and executed a separate contingency fee agreement exclusively with DPW and GB.

A mediation was held between the parties in May 2018, with the respondent atiempiing to
participate as counsel, but no settlement was reached at that time, On June 14, 2018, GB filed a
federal complaint on behalf of Ms. Hodges and Lawan in the Bastern District of Louisiana, On
October 16, 2018, Respondent filed a Motion to Intervene in federal court asking to re-open the
earlier action that he had filed and seeking attorneys® fees for representing Lawan on the subject
claims.? In May 2019, the parties reached an amicable settlement following a second mediation.
Attorneys for Lawan thereafter petitioned the Orleans Parish Civil District Court for authority to
enter into a settlement of the minor’s claims, which was later granted.

On August 15,2019, Respondent forwarded a peremptory e-mail to the DZW firm warning
the client’s lawyers not to disburse any settlement funds pending resolution of his fee claim.
Because of uncertainty regarding the validity of such claims, attorneys for Lawan sought guidance
from the federal court to determine whether the respondent could ethically share in attorneys’ fees
derived from settlement, On September 4, 2019, DZW and GB filed a pleading styled “Motion to
Determine Conflict-Free Status and Entitlernent to Attorneys’ Fees.” Respondent was served with
a copy of the pleading but did not file a response. Thereafter, the federal judge assigned to the

case, Jane Milazzo Triche, issued a ruling on October 7, 2019, confirming the existence of

2 After receiving the Motion to Intervene, the clerk of the Eastern District served a “Notice of Deficiency” upon
Respondent instructing him to correct the filing, and further advised him that failure to do so within 7 days would
result in his filing would be rejected, The respondent thereafter failed to correct the deficiency and the clerk fater
withdrew the filing.




Respondent’s conflict of interest and declared him ineligible to receive a fee because of his

conflicted representation of Lawan.

Despite his failure to appear and oppose the motion, the Respondent nonetheless appealed
Judge Triche Milazze’s 1uling to the U.S. Fifth Circuit Cowrt of Appeals. That court later
dismissed the appeal as being untimely filed.

By his acts and omissions, respondent Xenneth Plaisance has knowingly and intentionatly
violated Rules of Professional Conduct 1.4 (failure to communicate the existence of an un-
waivable conflict of interest in his representation); 1.7(a) (concurrent conflict of inferest); 3.3
(seeking to collect att'qrneys’ fees in pursuit of a conflicted representation); 8.4(d) (conduct
prejudicial to the administration of justice).

WHEREFORE, Disciplinary Counsel states that, pursuant to Rule XIX, § 11B(3), ahearing
committee chair approved the filing of formal charges on December 17, 2020, that the above
alleged conduct, or any part thereof, if proven, merits the imposition of sanctions in accordance
with La. S. Ct. Rule XIX.

Respectfully submitted,

Robert S. Kennedy l

BAR ROLL NQO, 07463

DEPUTY DISCIPLINARY COUNSEL
4000 8. Sherwood Forest Blvd., Ste.607
Baton Rouge, LA 70816

Phone: (225) 293-3900

Please serve the respondent at the following address:

Primary Registration address:

KENNETH M. PLAISANCE
2202 TOURO ST.
NEW ORLEANS, LA 70119




LOUISIANA ATTORNEY DISCIPLINARY BGARD

IN RE: KENNETH M PLAISANCE

FILED BAR ROLL NO.: 19738
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ANSWER TO THE OFFICE OF DISCIPLINARY COUNSEL’S FORMAL

CHARGE OF MISCONDUCT IN VIOLATION OF THE RULES OF-

PROFESSIONAY, CONDUCT .

NOW INTO TO COURT, comes RESPONDENT-- KENNETH MICHAEL
PLAISANCE who now answers to the OFFICE OF DISCIPLINARY COUNSEL
FORMAL CHARGE filed in thé above captioned matter. Respondent states
tﬁere were and are exigent and extenuating circumstances that called for zealous

* representation which respondent answered the call.  But for the actions of
respondent, Lawan Rousell would not have gotten any of the proceeds and no
other attorney would have taken his case if the only evidence was an inaccurate
police report (which was inadmissable) which inaccurately reported that Lawan’s
biological father (Larry Tasflor Jr.) rear-ended the Eighteen Wheeler. The
evidence at the beginning of the case indicated that Mr. Taylor was presumed
100% at fault for the accident.

Nevertheless, for good cause shown, Respondent represents the following,

to-wit:
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1.

That the allegations contained in paragraph (1} of the OFFICE OF
DISCIPLINARY COUNSEL formal charge are trﬁe. Except Respondent object
that the State of Louisiana has no jurisdiction over Respondent’s license to
practice law in Texas. Respondent practices in Texas and many times Respondent
was not at 2202 Touro Sireet because he was in Texas.

2.

That the allegation contained in paragraph (2) respondent disagrees with the
statment “On June 15, 2017, consulted with and agreed to jointly represent two
pérson injury claimants . . .” Respondent states that the case or claim was in the
beginning stage and because of the inaccurate police report which would have
made Mr, Taylor 100% at fault. Respondent disagreed with the staternent that “at
the time Lawan Rousell was the minor child of Melvia Hodges isfwas incorrect.
Melvia Hodges aka Melvia Taylor allowed Reverent Rousell to become Lawan
Rousell’s custodial parent and allowed a name change due to alleged abuse
charges. Respondent disagrees with the statement in paragraph 2 “ at the time of
the accident, Taylor was driving a vehicle when he rear ended an eighteen-wheeler
because the police report was inaccurate and a more thorough investigation had to
be done. Respondent states that there was an eye witness ﬂ}at the police officer
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failed to put on the police report. The eye witness stated that driver of Eighteen

Wheeler was 100% at fault for the accident. Respondent disagrees with the
statement that “THC in his system” Respondent states that THC had nothing to
do with Taylor’s ability to operate a vehicle.

3.

That the allegétion contained in paragraph (3) are inaccurate and
information sufficient to justify a belief therein. Respondent disagrees with the
statement “ At the time he was retained, Respondent failed to disclose the
existeqce of a concurrent conflict of interest, Again, due to the inaccurate policé
report Mr. Taylor would have been declared 100% at fault for the accident and
thus, Lawan’s claims or case was moot or of no moment. Nevertheless, on or
about October 18, 2017, respondent met with Attorney Ferdinand Valteau and his
wife so that Attorney Valteau could either represent Lawan or Larry. Attorney
Ferdinand Valteau agreed and gave respondent. a check for the filing fees. Then
on or aboﬁt October 18, 2017, respondent ﬁle;d the original petition in state court.

This action cured any conflict of interest issues and an un-waivable conflict of
interest issués. The rest of the statements in Paragraph 3 are inaccurate and or of

no moment.
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4,

The allegation contained in paragraph (IV) of the OFFICE OF

DISCIPLINARY COUNSEL’S FORMAL CHARGE are denied for lack of
information sufficient to justify belief therein. Respondent states that the
allegation contained in paragraph (4) are inaccurate and is information insufficient
to justify a belief therein. Respondent was attempting to give Lawan and Larry
the best legal representation. Respondent does not litigate in federal court
énymore, and Respéndent was one of the last attorney that are allowed to file by
manual paper filing (not electronically). Respondent did not have any experience
in litigating 18 wheeler cases in federal court. Federal rules mandates that you
must have a lead litigating attorney on cases in federal court.  The statement
“the respondent approached the Covington Firm of Leger and Shaw about
enrolling as co-counsel on all claims is misplaced and incorrect. Respondent
approach. several law firms to become lead litigating attorney for 18 wheeler cases.
Respondent researched each firm that had litigated 18 wheeler cases,  Again,
respondent had AttorneyValteau to represent Larry and Respondent represented
the interest of Lawan Rousell. Bach firm respondent approached had experience
in litigating 18 wheeler cases. The allegation from the Texas Law Firm
Derryberry, Zipps and Wade aré misplaced. DZW would make these statement
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only after they settled and respondent requested attomey fees. Derryberry; Zipps
and Wades did not have a license to practice in Louisiana, and were practicing
without a license in Louisiana, Derryberry Zipps and Wades could not legally
advise respondent on Louisiana Law. Respondent informed them that Respondent
had another attornsy representing either plaintiffs. Responden;t informed them
that Respondent needed a firm who had experience in litigating 18 wheeler cases.
Derryberry, Zijaps, and Wades said they had experience in representing 18 wﬁeeler
cases, and litigated cases in Shreveport Louisiana, and that they can motion the
court for a motion pro hac vice. The allegations that “Gainsburgh, Benjamin,
David, Meunier, and Washaver met with the client to apprise her of the conflict
issues are skewed and misplaced. Again, it was undersfood that Ms., Hodges was
not the custodian. pareﬁt. It was understood that Ms. Hodges gave her rights up
and gave her parental right to Reverent Rousell, and change Lawan’s last name to
Rousell. Secondly, Respondent , out of the abundance of caution, had Ms.
Hodges signed a waiver of conflict and had Attorney Valteau to represent Larry.
So, any conflict of interest issues or concurrent conflict of interest, or un-waivable

consent issuss were addressed and cured.
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5.

The allegation contained in paragraph (V) of the OFFICE OF

DISCIPLINARY COUNSEL’S FORMAL CHARGE are incorrect and misplaced
ancf are denied for lack of information sufficient to justify belief therein, except
that there was a mediation in May of 2018; except that on June 14, 2018, Aftorney
Michael Ecuyer of Gainsburgh, Benjamin, David, Meunier, and Washauer filed
suit in federal court on behalf of Lawan Rousell; and that the respondent asked for
the original action to be reopen and that he be allowed to intervene to collect his
attorneys fees; and except that in May 2019, the parties reached an amicable
settlement.  Respondent objects to any implication that he failed on filing any
pleading in federal court. Respondent does not practice in federal court any more
and was one of the only few attorneys left who was allowed to file pleading
manually paper filing (non electronically). The federal court does not mail out
notice anymore. Respondent did not get the electronic notices from the court.
Respondent disagrees with the statement that “Attorneys for Lawan thereafter
petitioned the Orleans Parish Civil District Court for authotity to enter into a
settlement of the minor’s claim, which was later granted is misplaced, the
attorneys mentioned above Gainsburgh, Benjamin, David, Meunier, and Washauer
did not secure this judgment in State court. Ms. Hodges was told to get another
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>y to get and an order to establish custodial parent status,

6.
The allegations contained in paragraph (V1) of the OFFICE OF
DISCIPLINARY COUNSEL’S FORMAL CHARGE are denied for lack of
information sufficient to justify belief therein. The fact in this paragraph are
denied except that Respondent does not practice in federal court and did not get
electronic notice. Respondent filed pleading manual via paper pleading not
electronic pleadingé. Respondent stated that the court was unaware of Attorney
Ferdinand Valteau as being the other counsel representing either Lawan or Lgrry.
7.
The allegations corﬁained in paragraph 7 of the OFFICE OF
DISCIPLINARY COUNSEL’S FORMAL CHARGE are denied for lack of
information sufficient to justify belief therein except that Respondent filed an
appeal but it was ruled untimely.
8.
The allegations contained in paragraph 8 of the OFFICE OF
DISCIPL]NARY COUNSEL’S FORMAL CHARGE are denied for lack of
information sufficient to justify belief therein. Respondent states that cach case is

different and not a cookie cutter- cut and dry case as the Discipline Counsel
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believes. Respondent did not kmowingly and intentionally violate Rules 1.4
{failure to communicate the existence of an un-waivable conflict of interest in his
representation) because Lawan and Larry met with Respondent and Aftorney
Ferdinard Valteau and established representation of both plaintiffs seperately to
cute any un-waivable conflict of interest or concurrent conflict of interest. With
respect to seeking to collect attorney’s fees in pursuit of a conflicted
representation, Respondent states that since he had cured and/or corrected the
conflict of interest issues, Respondent should have been aﬁowed to collect his
attorney fees. It was only after Resiaondcnt requested his attorneys fees
Gainsburgh, Benjamin, David, Meunier, and Washauer filed a complaint with the
Disciplinary Counsel. If Respoﬁdent did not request his attorneys fees,
Gainsburgh, Benjar.nin, David, Meunier, and Washauer would not have complaint.
Respondent denies any conduct prejudicial to the administration of justice.
CONCLUSION
Non-waiveable consent frustrate the client’s exercise of autonomy and
clients choice.  The drafters of waivers of conflict of interest have relied upon
pure autonomy notions in giving clients an absolute right to waive conflict of
interest regardless of the consequences to themselves. Moreover, clients may wish

to retain a conflicted lawyer because they know and trust the attorney. Karen
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C'orvjz v“T/ze Right To Counsel Of One’s Choz‘cé, 58 Nétx;e Daxx;e L Rev 793 ‘(801-
02 (1983).

Here, Lawan, Larry and Melvia trusted Respondent’s advise and
representation(s). From the time of Respondent’s representation, until litigation,
There were no issues of liability after the eye witness stated that the tortfeasor was
100% at fault of the accident. Respondent had both biological parent sign a
waiver of a conflict of interest. In addition, out of the abundance of caution,
Ferdinand Valteau to represent Larry in the matter and Attorney Valteau paid for
the filing fees in state court. Lawan and Larry met with Respondent and Attorney
Ferdinand Valteau and agreed that Respondent will represent Lawan and Attorney

Valteau will represent Larry.  Because of the assistance of another attorney,
there were no conflict of interest. - |
According to FDIC v. U. S. Fire Ins. Co., 50 F 3d 1304 , 1313(5th Cir
1995), the U. S. Fifth Circuit held that the “depriving a party of the right to be
represented by the attorney of his choice is a penalty that must not be imposed
without careful consideration.”

Here, in this particular instance, Respondent met all of the requirements of
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Paragraph (b), there was no directly adverse representation, nor did Lawan assert a

claim against another client representation by the lawyer in the same litigation,
Lawan did not want tlo sue his father and emphatically argued against such an
action, and each client gave an informed consent in writing. Thus, Respondent
can and could represent Lan;y and his minor son-- Lawan. Moreover, to correct
ot cure any conflict of interest issues, Ferdinand Valteau and Respondent were
separate attorneys and or law firm representing either LARRY OR LAWAN.

Respondent offer, file and introduce Exhibit linto the rec.ord.(text message
to High Profile litigating attorney Robert Jenkins discussing the possibility of
being lead litigating attorney in federal court.) Exhibit 1 purports and indicates
Rule 1.7 of the Louistana Rules of Professional Conflict provides

Conflict of Interest

(a) Bxcept s provided in paragraph (b) a fawyer shall not represent a client if the representation involves a
concurrent conflict of interest, A concurrent conflict adverse to another client: or

[6)] the representation of one client wilt be directly adverse to another client; or
(2)  There is a significant risk that the representation of one or mors client’s will be materiaily

limited by the lawyers® responsibilities
10 another client, a former client or a third person or by a personal

interest of the lawyer.
() Notwithstanding the existence of a concurrent conflict of interest under paragraph :
1) the lawyer reasonably believe’s that the lawyer will be able to
_provide competent and diligent representation to each affected
client;
) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by

one client against another client represented by the lawyer in the
sams litigation or other proceeding before the tribunal; and

) cach affected clicnt gives informed consent, confirmed in writings.

Paragraph (b) requires the lawyer to obtain the informed consent of the client confirming in writing.
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erdinand Valteau (Ferd) and Respondent’s firm were represent the plaintiff

seperately.

NON-WAIVEABLE CONFLICT OF. INTEREST ARE WAIVABLE IN THE
COURSE OF THE LITIGATION.

In Zelda Enter. LLLP v. Guorismo, 2017 U.S Court of Appeal 11* Circuit

Lexis 447 (Oct 4, 2019), the court of appeals reminds us that even a non-waivable
conflict of interest are waivable in the course olf the litipation. The court noted the
bRules of Professional Conduct which prohibits waivers of certain conflicts of
interest among lawyers and their clients does not control the decision of whether a
client subsequently waives the ability of the attorney. In sum the court seems to
have caught on the the fact that attorneys/ litigants are trying to use tenuous
connection with counsel to achieve litigation advantage by seeking
disqualification of a party’s lawyer of choice.

The courts are increasingly attuned to hyper-technical lawyering seeking to
avoid the consequence of a parties earlier actions. Legal rights are great, but
almost all of them can be waived.

WHEREFORE, RESPONDENT prays that: this Answer be deemed good and
sufficient and, after all proceedings be had the Disciplinary Counsel dismiss the
formal charge and the Louisiana Supreme Court rules in Respondent’s favor

Pgll
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| _ Respectfully submi‘rtid'by,)
Certificate of Service M

A
I HEREBY CERTIFY that a copy Respondent
of the above and foregoing Kenneth M, Plaisance
pleading has been mail postage 1148 Silber Road Ste 1123
prepaid, emailed, faxed or hand delivered  Houston, Texas 77055
to opposing counssl of record 504-905 1888
onthe 4% of Uprun, , 2022 kplaws38@gmail.com

Kenneth M. Plaisance
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IN RE: KENNETH M. PLAISANCE
BAR ROLL NO.: 19738

DOCKET NO. 2021 DB 066

STATE OF LOUISIANA
PARISH OF ORLEANS

Before me, the undersigned, notary public, personally came and appeared:

KENNETH MICHAEL PLAISANCE

who after being duly swom, did depose and say that:

1. Affiant states that he is the respondent in the above numbered and entitled
case,

2. Affiant states that affiant offers, introduce and files affiant’s telephone text
document records into the record as Exhibit lenglobal .

3.  Affiant states that Exhibit 1 is two copies of a text conversation from
affiant’s cell phone with Attorney Robert Jenkins dated December 14,
2017.

4,  Affiant states that the text document indicate that the text message was on
communicated on December 14, 2017,

5. Affiant states that the text document stated that LARRY TAYLOR JR., et

al versus TRAVIS JAMES, CDMT TRUCKING et al 2017-9436, Lawan

/4




Rousell’s case). was én the Eegimling stages and that Mr Jenkins’ ﬁill be

considered lead litigating attorney when the time arises.

6.  Affiant states that Exhibit 1 shows and deronstrate that Ferdinand Valteau
and Respondent were representing the plaintiffs Lai*ry Taylor Jr. And Lawan
Rousell respectively.

7. Affiant states that the phone text document is evidence that there were no
concurrent conflict of interests, or an un-waivable conflict of interest in the
case or claims because it was agreed at that time that Ferdinand Valteau
would represent Larry Taylor Ir., and respondent would represent Lawan
Rousell.

8.  Affiant states that Ferdinand Valteau gave respondent a check to pay the
filing fee.

This affidavit is true and correct to the best of affiant's lmowledge memory, and

belief.

SWORN TO AND SUBSCRIBED BEFORE ME

TI‘[[S Z/ QF 2 inere )
Nt/ )/ \\

NOTARY /JELIU
(e, ASHLEIGH JOHNSON
~ ’ 5% Netary Public
Il Notary ID No. 172751 a O

S Jofferson Parish, Louislena




© @ ©

Atty Robert Jenkins

+15048121999

Fimpan e m am sy AL by e L

Invite someone

. Inever.said that: . 554 py

K 3:07PM




Ve
O REVIES
N (3__ ,sz'— =
Ll
Al R N A
f@%&‘@a

RS EASAT

2:46 PM

I never said that. 2:54 PM

I never inferred anything to

ferd. You asked me that

was it. | was only telling

ferd. What a good case

for you both. You jumped

1o a conclusion about me

saying o was retained. | AM

NOT ININ WORKING WITH

YOU IF THIS ISHOW'YOU

RESPOND. THANKS 3:07 PM

Saturday, January 1,2022




Filed-On

21-DB-066 12{912022

LOUTSIANA ATTORNEY DISGIPLINARY BOARD
(N R KENNITTE: M, PLAISANCE
DOGKETNO, 21-BB-066

REPORT OF BEARING COMMIATEE £ 9.

IRTRODUCTION:.

This attorney. disciplinaty, matter arlses Gut: of formal. charges iled. by he: Office of-

Disciplisiary Counsel (*ODC) afiiat Kénsieth M: Rlalsance (‘Respondime™, Lovistaria Bar Roll
Nuaber 19738 QDG alleged that Regpondgiit violeted the; followiriis Rules of Professiorial
Congluets L4; 1.7(a):3.3, and 8.4(3) 3
PROCEDURAL HISTORY

Theformak charges werefiled.on Decernber 13,7021, Respondent filed an-answer to the
cliarges o Yamidty 4,2025, & selteduling confersnce wosheld on February 2,2029, st which fhmg
the phitiesselected May 1141 2022, a5 oaring dates. Oh Apl] 11,2022, Respogdesit fled:a
motion fo.gontinue the beating; shating fhat hie was still attefapting: to retaiyl antattoriiey and that
disgovery was incomplete, The:motion:was deniéd by order signed April 18, 2022, On April 25,
2082; Respondent filed a motion for sunmary judgerocit; whichwas dented by order signed April
27; 2622. meay.q,'fze'z"z;; sii@ﬁﬁﬁg,:aﬁomégLuke"somaﬁa-emnﬂe@as counsé} forRespondent

i i iioton fo oo, uphiistitig that disSodery Svas Incduiplete, THS igtion, was

denied by ordé Hizned the siiie dag. OnMaY 11,2022, Afotheédinotion fo coritiive yas filgd by

i Respondent-was admitted to tfig: préctice of taw! in'Louisiana on Octobier 6, 1985.. Respondent is enrrently-eligible

o practice law: L .
*+Ses the aitdthed: Apipendix for tiertext of these Rules,

)



Like:Fontsiia,, attiehing w dovtor’s noté that indicated, ‘fn pertinent. part, Hiat Respondent was

Fiabl 1o atteid vehiedyled resting dtio t6 Reatfivconcinis® KAk, Tlatbatice and My, Fontaita did
i apes fop g g of Ay L1, 2002igH ateiufa 10 eontge M. Fonfhie e igpockcsefil.
Thi-ntotol wais: deriied, and the Hearing progeeded.. Depufy- Digeiplivety. Coviidel Rolieft' 3:
Kennedy appeared.onbehal Fof ODE, '

Aflex: the May {1 “hearing, ODC: and. Respondent fled briefs with the: Hoard -which.
cottadned coiiflioting evidetice s to whisther Mr Fontaria wiis ‘detudlly tetaintedl to represent

Respofudtil, Ty oder Sigiiad-Augiit 10,2022, the Cotfmittee Chafe reopened the brdcseding for

seheduled for Bepfember 33, 2022 and was: field .on, thaf date. Depity ,Di_‘é,_g{p_ﬁn\al}{ ot
Chrstopher iciesel appearedon'behalf of GIYC, Respondent fafedlio appesr, and no one appeared.
o his Befialt:
SUMMARY OF RECOMMENDATIONS
For the followiig reatond, e Cormsiifies fdé it tie ODG s, Hitough the presefitation
«of'clear and convinoing evidenee, established that all of ODC's chargéd violations of the Rules afe
proven. Specifically;avalleped, the pvidence:offered by the ODC establishes that through s aets

-and reiissions, respondent Kerneth Plaisance has knowingly and intentlodally viofated::

L3

Rule of Professioniat Cofiduet 1.4, (failure @ cotimuinicate the existerce of afi ihvpivable

confliot of interest in his.repregentation);

in

Rule 6f Professional Conduot 1.7 (g} (Sotietitrant conflict of Tnterest);
" % Rulg 4f professional Condiigt3.3; (igeking ta rolledt attoifigys™ foed it putduit of 4
conflitted representation); and:

# Todls of préfssional Conduiot B.4(d) (conaiiot peejuidivial t6 thie admitiistration ofjustice).



Like:Fontatia,, attachifng = doetor’s noté. that indicated, ‘in partihent. part, Hiat Respondent was
uriabli toattetuf selieduled niesting diie 1 healfiveonceriin Mt Plafbaniod snd Mx. Rontaiia did
nidtappiedr fop thi Heating ofl ey 11, 20225 attéingitd 10 coritapt M. Fontaiisiwére isuétessfil.
Thi-miatloh. Was: deniéd, and the Hearing progeeded,. Digufy Discipliphis. Covfifel Robeit 5:
Kennedy appeared on behal fof ODE, .

Afler the May f1* hearing, ODC: and. Respondent filed briefs with the Board -which.
cotaalned coiiflioftng evidece as to whisther 'Mi‘..F"ohtalia, wis ‘detudily tetainetl to-represent.
Respopdént, By order sigried-Avgist 1052022, the. Cotiimittéé Chak eapenied the praceeding for
the Jifaitted priposé; of deterinihihi wheéther MF. Foritaiia teprésentéfl Respondents A hehriiig iy
‘soheduled for Sepleniber 23, 2022 and was: held .on thef date. Deputy, Di_"s,t,:{pﬁua{g Counsel
Christopher Kiesel appeated onbehalf of ODC. Respondent failed to appear; and no ove appeared.
on his Behalf

SUMMARY OF RECOMMENDATIONS

For the following rensons, thié Coruifttee;firids tiat the ODG has, thtouh the présetitatlon
.of'clear and convinoing evidence, esfablished that il of ODCls.chargéd violations of the Rules dte
proven. Specifically; atalleged, the pvidenice:offered by the ODC establishes that through his acts
-and Griilssions, réspoident Kerineth Plaisance s knowingly and intentlorially vistated:

% Rule of Professiobit Cofiduct 1.4.(failure, i cofiumuinipate the existéncé of aft anwaivatie

confliot of inferest in his.representation);

“n

Rule of Professional Conduiot 1.7(s) {concurrert confiict of Tnterest];
» Ryle 6f proféssicnal Cohdiét,3.3: (eeking to colledt atforiiys™ feef' ifl pultsuit of 4
conflicted representation); and:

# TRullg ofprofésstonal Conduict 8.4(d) (conditot piejudicial 5 the admiristration of justice).




Considéring the proof of ONE’s:charges—as well as considerutionof the aggravating and

iltigatitig factors set forthi hevethbelow, along with an anidlysis of baseliho sanction considesations

-and- caneliw—tl ‘Comehittes: tectimtienidy. that thy Respondent Kentieth 'M Flaisance be:
sigpelided foin he fitagrceior ey RO 1O (2'ydals end bt (1) duy, with i Yedit difevred: acid
Airther thatin aceordance with Louiiana Supreme Court Rule KIX 24 Respoqdeat beé reqitired to.
:Eresenf:evxdence ‘before:a Hearing;Comuuttce.demonstraﬁn_g,.hxs,ﬁmess- fo.resume.the practice-of:

law in Tovisiana as.4 condition of reifistatément;, arid also tecommends thaf the:Kespondent be.

dgsessed withthé costs and'skpensen.of the piceeding prsiantts RuleXTX, §10,1,

- The formal chargesread, inpartinent part:

On Jie 15 2017, Respondent consulted, with and agreed to- jolatly
teéfifesént: two. personal infury c!almm;ts Latyy, Taylor (“Taylor’), an Adult; and.
Lawan Roussel (“Laian), the mirior chﬂd of: Melvia, Hodgcs “who had been.
mju:ed in.3 mofor vehicleaccident inMew Orleans, Af the fime of the accident;.

© Taylor Wasdriving & velicle wb,en he geai-ended an Eightetn-whiselet fnaking an
illegal U-tiem, which raised issuesof cnmpaxaﬂva neghgerrce Lawan was 2
passediger;in the front sgat-of the vehicle. Taylot: Was ticketed by police for-the -
offensé. of following; too closely and was fater fourd to ‘have. fhie controfled:
substance THC in his system; indicatlung: ecent ingestmn of marijuana.

Atthie. time fig wis retatiicd; ‘Responderit: failed 1o diselase the existérive-of
aconcutrent conflict of-nferestinherentiin his joint. reprcsentatton of both clierts..
On July .27, 2017, oo behalf 6f L'a"WEi‘fl, RﬂSpondan,t granted o, fllxélease of all,
cla:ms agamst Taylor to Progfesswe ‘Tisurance Compafly (Taylor 5 duto"irsurer),
in-exchange:for payment of the $15,000 pohcy limits. Theteafter, on Qotabér 18;
2047, Y. filed a petsonal m‘gi'y woton o staty coult: i, Orlésns Parish agatist:
?rogr%sws {who:wag.also the, deferdant’s: msurexj) on. behistt of both Thylor and:
Lawani. a3 co-plaintiffs, dlleging;the triek difver’s Tiegligence, The: dei‘endan’f.
‘indurer latét rexioved: the inattér to fodexal conrt {niNew Orleatis.. TENL. This suit:
was [ater dismissed without:prejudics and re-filed under.a, different ¢ case number::
No: 18:cy-05889.] The: respondent’&lawsmi Fited 16 molude wnyolajing by Lavai
alleging the. comparauve negligence:of Taglor:

In thi after patt 0£2017, the. Téspondpiit approgehid e Cavmgton fiti of
Liger-anid. Shaw bt eﬁmlhng ay co-counsel an all élaims, On: December 26‘;
2017, an aftorney, withvthe firm expressly:adyised Respondent of conflict congerns;

na




thh his;j joint rcpiesematlon of Tayior and Lawian and decimed 1o participatein the:
E;:xl;ez. ‘%f;p i asket lawfiim, Deiryhetry, prpa,ax;dWade PLC,
tepresent. Lawan, Tawyers: ag DZW mdegendenﬂy' adyiged: Respondent
cpniifretit corlic: bfmtprest iit the dual représerntatian did fsked tharhe
fiom Taylor's defénse Respondent initially. agreed to
qpr,o_nmg on'l;'ﬁyl ' bahalf Wiien, DZ W ,anic& of ]

w firy f Gains‘lmrgh, Ben

: On Oqtobér:» 16, 2018, Respomient filed 4
1dng o rc-épcn‘iha aarher actlonti;at e had

{FNQ& Aftei re‘ceiving» fhie Moﬁo"n t‘o
 seryed a-*Notice. of Deficieney™ upon Reapon
:ﬁlm‘g, gid’ ﬁmher advlsed, hif 4,.11131: foiligee o

thereaftcr peﬁhoned tha Orleans, Pmsh Civil: Dismct CQun for authonty to entetk
nttore gettlernetitof e ininors clisims, which was later granted.

On Augusvlﬁ 2019, Respondent forwarded a peremptory, e-majl to fhe
DPZW. firmt ‘warning, the chen’g’s lawyers, 06t to dishurse any ‘ettlemént. fimds
pending xeSolition: ‘of his feg clalm. Becaust of. tmcettainty regarﬁmgﬂw “validity
of such claims, attorneys. for Lawan sought guidance. from the: fédesl court o
determmﬁ whathef 1he réspondent: couid ethle.éﬂly shrnt. it attoideys’ fees defivad
Trom setflement, Oft Seplember. 4, 2019, DZW and GB:filed, a pleading styled
“Motidito Deteitnine ConffictFrée Stams and Entitlenient to Attotneys’ Fees?”
Respondent was: setved with: a.sopy: of the pleadmg but did not file:a response:
T he:eai’taﬁ, ‘tie; federal, Judge assign d fo-the.case, Jané Mllazzo! Trithe; Issued &

r\ding on’ Qutisber 7; 2019 ‘eobfitming the existenge of Regporident’s coriflict oF*

interest and declared hity.ineligiblerto receive . Re: because of his conflicted
.iepresertation of Tawad,

Dedpite his failwe to appeds and -oppose: the motivn; the: Respondent
nonetheéless:appealed Judge Triche Milazzo’s xafing o the:U:8, Eifth Clreuit Court.
of Appeals “That cotet latet dlsrmssed the apyeal as bejiig uphmeiy«ﬁled

By Bis acts and amfssions, réspondent Kenneth. Plaisance: has 'knowmg{y
dnd. fntentichally vigldfed Rulés: & Piofessional Conduct 14 (failife fa

comitmunioate the existencs of @i wnwaivable confiict of interest Ar his.
representation;, 1.7(s): (conenrrent -conflict. of interest); 3.3 (seeking ¢ -colléat-

attornoys’ fees ug.pursu.{’fof aconflicted. representanon) 8:4(8) (condne prefisdivial
tor fhe-adnainisteation of justice):
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EVIDENCE

The. evidenteprosented by OUE ayd sdmitted—and which.was carehilly considered Ty
¢ hedring Cuminittes jfi arctvldie ot this fnding, Totisisled 6
ODCExhibity 1 throngti 22 as containedi ffierecord. of the proceedings.and offeied/itrodioed
atthe Lirst Tiearing on May 11, 2022; and an additional nine QDT extibifs braring on the issue of
the legitimacy, vél nor, of Respondént’s ssserfed reasons-in support ofhis motions to continue the
May 11,2022 Bertitig—cansisting of ODC Exlibing 73 theaughi 41,
Reépondetit Plafiide, did ndt abpéir, hof AL Cownsel o Hy: tepteseiitative o his hehilf; at the
May 11,2022 heating on the:merifs, &t which; tinie ie: BSllowiy &videricd was. dddiiced, s
charged.

On fune 15, 2017, Res;:ondent congulted with and agreedto jointly represent two.
Ppersonal. injuty clalmants, Lairy Taylaf {“Taylor™), an aduil; . LaWan, Rotsgel
(“Lawan’ oY fhie thivior child.of Melvia: Hodges,:who tiad Been mjured in g motar
yehiele accident in Néw Orleans. Agdlie thne of the agcidesit, Taylor was drivinga
vehicle whish Hereat-ended aff gighitten-wheelet m.akf 1 an iHlejzal {eture whigh
Talsed issues of comparative nephipence; Minor child Lawan was 4 pagsenger in the
front sedt of the velhiale and was.piso injured. Taytor Wiy tiokited by polité foxthe
offeisse of followirig oo closely and -wag later found to. have; tho conirolled
substancs THG in his.aystem, indleating recent fngestion of mariuana;

At the imie he' Wyasiretained, 'R}sspondént' Jutled 1o disélpse the: existence of a,
conpwrrent conflict of iferest infitrsnt i hig'jolint repicséntation of botl dlients
'I‘alyor “ayid-the- minor- child (Lavri), Ou July, 27; 2017, on behalf of Lawan,
Respondent granted a. fill xelease of dll claims agafnst ‘I‘aylor 16 Piogiessive
Liispeeoe Company (THYI0rs aue ispree);, 5 exchangs for payient of the
$15,000 policy; Trnifs. Thereaftér, on October 18, 2017, he-filed.a. porsonalinfury
acfion, in;sfale couxt 1y Otleand: Peins,h pgamst Prggressive (whicly was a]so the-
defendant’s fusurer) on bekalf of both-Taplor. i Luvari asico- -plattitiEss, alleging,
the: fruck: driver’s negligence. The defendant i tosurer lafer;remoyed the mattef to
fodérml ot Tn Neb Otlnfis: ‘(THE suit vims Jater dismissed vrlthont prefudics gid
re-filed. under o differant caso. number: No. 18-cv:05889 "The Respondent’s
tayisuit futled 16 include afiy cldims By Laviar aligifig it contpérative neglipsies’
of Taylds:
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th fhe Jatier* part of FA0LT, the Respondentiapprodehed the Covington firtn of Léger
and Shaw abopt enralling a3 o-counse] on all claims: 16)7) December 26, 2017, ar
AttoTEy with that firin, expre:mlja fitvise. Respondeny B dpiifinis. corioersts with Mg
(Respan&ent?s) Jumt regrcsmmhon of both Taybr and: Liowan: and declined to,
participate fithe chgs.

Pisregarding thek qdmanjﬁon, Respondént then, fsked o Téxss law Thm,
Deitybeirys, Zippy, and Wade; PLG, (DZ W, to esirall as covepiiitel oo Behalfof

both: Lawan and Ta}ri.ur Aftey- ‘ageoging:to yepresent: Lawan, lawywrs ab DZW

indepgridenifly tdylsgd J;despdndaﬂ! of by ﬂdncurrgnfconﬂ Ict of inferestin thie digl

.....

represetitartion: and asked thathe withidraw: from’ Taylor’s detense,

Respoudant inifially agréed 10 do so, bat tHeredfier yeversed his position By
enrplling:onTaylor’s, behaif;

WhenDZW leatned’ of this, the Texay fint enlisted. the: Nevr Odeatis: taw firmof
Gapsturgh;, Bénjamii, ’,David Meunjef, afid “Washiugs - (Gaumburgh) as” loépl
cotrisel'Afic ragt Witk the eliens (Ms HofIges, Ldtwan’s moﬁzer) toappiise fer ofthe
conflictisgues. . Hodpes, on'behalf of her son, thereafier dischar, ged Respondent
aijd exucuted o sepatale contingency feb. agidement gkclusiyely With DPW: and GB.

A.medigtion -was held. between. thie paities in. Ma¥ 2018, with the respondent
atternpling’to participats as ovtsel, but no-settlerimintwas reaigtied at that fmis, Or
Jone {4, 2018, Gmnsburgh filed n fcderf.;l complaint on-behalf of Ms. Hodges and.
Eawan it the’ Easfefn District of Lovilitana, O Qétober16:2018; Resriondeint filed:
i Mbtion ro Intervere:in fédeml coirt czsfcmg lo.re-opin thie: earlier aetfon that' he
hiad filed end secking otiorneps” fées for fepresenting Lawan olihe subject.clajms:
(Aﬁer tecaiving the Motion to Interveds, the lérk of the. Eastetn District served
“Notics oF Deflciency™ upon Respondent instyncting hinx to sopreqt fhe:filing, and
filrther ad¥ised hipa that failure-to do st withits 7.days: would result in. hist ﬁlmg
veould be rejected) The Resgondent thexeafterfatled o correct the df:ﬁcmncy ek
tha flerk laterwithdrmw thy ﬁlnm

Iit May ‘2019, the payfies reached an amicdblo settlement fillowing d second
siedtiation., Atiriieys for Layan: thesenfier pefitioned the ‘Orfeans: Ratish: Civil
Distdlot Coust for amhomy to-entesinto asetifement ofithe minor’s claims, which
wizg later pratited.,

On dugust]5; 2019; Respondent forwarded:a perempiory e-mail to fhe DZW firm.
wafig the. client’s lawyers Aot to: disbupss diiy settfement funds péiding
resolution of i J‘ée cladin: Becayss of urioertainty. Tega.rdmg the- vahr.‘hty of such.
dlaling, attornéys. fot Dawatt sotight galdatice- fmm the federal chuit tp détergiing:
whither thia respondent would cthigzl shiare {1 ‘attordeys’ Fees. derived front:

settlement. On- Sepmmﬁer 4,2019, DZW and Gainshorgh Fipd a pleading styled:

“Motiotr to Detéinaing Confliel-Froer Stetus pod E.t@ﬁﬂeniéﬁgto Attofnizys’ l?ew "
Ruspond'enr was-served-witha capy. vf ihe gleadmg‘ but i d not I e responye.
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Thetenfr,, the fedeial jidge askighed, 16 the: 6asd, itie: Honbuible Jufle Trich
Milizz0; lssiéd: a raling: o October 7, 2019 confivning ihe existence of

Respondend’s: confliot of inferast. and: dedlared “fim Ineligible: fo vecéivé: ¢ feu
beeAsg oF higeontlivgd fepresertition of Lhvany ' ‘

Dosfite s filure-fo: #peds and obpese ths mokion, the Reéspofident tonetheless

appealed Judpe Friche Milhrza"s mling: to the U, S: Bifth Cirouit Conrt-of Appeals.

Thotoowd Jater dismissed fhe appeal a3 beinguntimely filed.
BVYIDENCE:ADDUCED

The testimony preseriizd ~unebutied—by ODC consisiedof aﬂméé:ﬁﬂﬂ tha inittodvpfion
-0f22 relevant, probative dosuments::

Tl testitriony of Attomey Mickael Evuyer of Gatnsburg in'New Crleans, established that:

e ifvolved i KB aation coriegeiting the tespondent Batinsth Plaisntice in-which Plalsance and
et i 6515l S HTER niestiblishied i Sllowie:
ndvised {Hiat he; (Katz) had been contagted by-some: Texas dfforneys who had beer. retained o
represunt idividosly in Loujsiana-tnvolved tn- a-vehlély accident. (The, accident: in: grestion
‘involved the: fithier miintng;tnts the back. of dn 18:vhiedler, vesultiy ih injury to the minor son
Lawan.)

These. flirge Hidividualy were.a. fathen, child, dud’the ‘r'.i.idtﬁré‘t« &f thie. child, Presentias 4
_pntenﬁal‘-cgnﬂi,ct betwees the father and the child (_f.awan, represented by his mother); and counsel.
way, therafdre seeling to affiliate Ghinsburgh as counsel forone of the two.¢ases. (The Texas
atttitneys advised that they wete not licshsed ta practics in thesstate’ of Lowsiina, and therefote:
feqiiestéd & pro hdg vics admiSsiol),

The Texas aftorney lisd teceived o call shértly hefore the cage had prestribed and wis

advised that there Fad besnancarlier state courtease filed by Respondent thet had been removed
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tofedéral court. Additionally; itwas leartied that the maiter fiad been.seftled on behalFof the minor

child: apainst the Fither's tustiverfor thie, policy Timits: (Notwithstrading: the® fact that Tawan’s

fther, thedrivet of the ehicler vins alio, Respofididt's olfent at tie irae; Regpondint ad filed
Suit o ehulf of alf-thrée individiials. i a sfate folict plédding—Mlliig 4h 30 o behalf bf both.
‘the: driver-and the pas sénger in fhe vehigle, theminor. child (Lawar) and further signed'ag sitorney
for both plaintiffsy

Regpondent Plaisance-insisted od sharing this fee Booanse he (Plafsance] clafived to have.

doné otk and wels thetefore entitlegto a:fbe; Thie Tewss attvmeys thsr adylsed Resgordent dbout:

tils.conflict,of ifitckéstospéchiinig that he (Plaisaied) could ndt vepréSent Both fhe fafher and ihe:
i Athongh Respandiont ngfsted hat e find tained waivers, Bouyéedsibed Resndani s,
1t ‘was: an ynwaivable confiich Therefore, Boyner fashioned and propared: to:file motion. o
determine conflioti-free statas of Respondént Plaisance.

Bevyer thér explalited to the §on(Lawaiy and mother—and fo Respoiident himsslftfat

# Copflictof intetest ekisted with Plaisings"s epiresentation, Yecatigeifie father conld hive some

explained that ikis would:vequilre separaie counel for the father and minor child and, that his-firm:
was prepared {0 tepresent the risother and also the child in s claim.
Tioritanitly; wiihi that explanation, Respordent expressed an dnderstanding that e could ot

riepFayentboth sides biéause they hidspehea. good deak.of tine talkg aliowt the conflict

“However, it wag latér déternined thef. Respondent had achually ¢urolled as counsel {0 the fatliet

Larry Tayloz Jr.-Onice again, fhis was. affer.the disenssioninviliich Ecuyer and his ca-counsel had.

explained to: Respondens:Plaisance that he could not represent both siddes of the liligation.
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This was expliined foifie.motherand ehild by Eeuyer. Thereafter, theclientsunderstood et they:

could not poiforwvard with Kespondent as sursel o this matterand sipned 4 1ew retalher withiout
Reéspiondeint Plalsanes fui
Hoehers Al coneliding 4 sobgtantial afk-fEure betlembat; whISH wiag. spived af
pursnantto medletion; Respondent. Plaitance. neverthe less fileda pefifion fo.collecy aftorheys foes
(demandiug32.5% of theiselilemant) Inl;’fhe; partion’of thecase involiing the:sejtlement for Melvin
and” Lawa’s claims; Jollowing: {heansdiiion. Having teceived. fie. petifion from Respondent;
Ecuger and i feligw attortiey s attenipted o haveii Soitversation with the Respondent, whithiwas
Hollowed by ait exihahgéof erails Sedsid that Uiske Was:d eonflitt aid thaie (Rosgondene)
could nofreceive a fee, They further indicated that such ¢dhduck Would place Respondent Pléisatide:
| in vi:diat'ib,liIdf’iﬁe-vP.roféssznﬂ Rufles of Conduo, When Respondent Plaisance persisted, counsel
fited with:the court the aforementioned *Motion to Deberming Contlict—Free, Status*,

“Beised ‘on this filing, the presiding foderal judgs ruléd that-becanse Plaisance had received
o £ o the setflemient Of the.father™s (Taylor) ofsimy, Respondert Wis fiot entftled to.shate in
1. fees fiom. tfie seftlement, of plaintiff vlatoid of Melvig-and Lawan, Howevér, event affer US|
District Judge TickeMilarzo enlered hervuling, fhe Respondent persistent andfiled o Notice of
Aiupedf with the US Sth/Clcuit- Cowt. of Appéals, furiher delaying distribution.of the: settlement:
“furids toithe elignts,

Boiiyer: furflier. téstified that the. deldy was Significans; hecduse dt the time Rudge:Thicke:
Milazza enifered herorder, the fiinds were ready-to b dishintsed fo- thé' plaintiffs by order of tie:
Orleans Padsh. Civil Tistrief Court. ‘The,tefom!, bacause of 'tﬁﬁ,’appear,. the. setflement, money. was:
Held in trust,;‘diii's;,r.‘ihg it-until e ruling:of the Fifth: Citouit, whih-oceurred on March 23,2020,

Anatesulty the casedid not becoins firial until Matehi23; 2020,
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FINDINGS.OF PACT

Considéring all 'of the testifnondal wid suppotting doctmsntaryevidence preseriteds.
inafydifg all corobisiatiye reoordspind vt lihgs thie Comnittien iy dotepmined thiet fher
tutaity of ODTC's evillesitiary prevantativn Was corpléte, credible atid réliable—atid thus'all
Tacts presented fully supporfed,all charges, to wit:

That'by and. throngh hi¥ acts and-omissfons, Respondent Kenneth/Plaisance bas,

JnoWingly: and fitentiofially viplated Ruley of Piofessloal Condict 1.4 (failits 1o
commitwdcate the oristence of ai unwaivable conflict -of interest dn his
representatlon)i 1.7(a) (coneurtent conflict of ‘inferest);- 33 (seeking 10 collect,
aftoroys’ feds in pufsuit of 4 confliced ‘represantation): 4nd 8.4(d)- (contuct
‘prejudicial to the admjnsfeation of justics).

RULES VIOLATED

As setforth hereihabove; the Committes: finds that the evidenes: presented fins proven by
clear atid convinting evidence that the respondent has—as. chérg@dbg_ ODC—wiclhted the-
follosying Rules-of Professional Conduict:

« 14 (failure to. copmunicate the existence of ax yiritatvable gonflict of interest in
his reproséntadon),

¢ 1.7(a) (congurrerit conflict of interest);
» 3.3 (seldngto colleetuttomeys™fees in putsuit of a contlicfed representation); and

v 8.4(dy (condudt frejudicial toithe ddministyation of jistice)*

The Régpordent’s knowing snd regeated insisterice ort gonitaitng to represent both.the:
plalntiff fithet’ ahd Migor. ¢hild {n spite: of his conflict —is. elgarfy estabilishied by compellidg;
unqualified tesfimony. and suppofﬁné‘»eﬁdénceeinqluding:

#  Respondeit’y doctitionted insistenve ofreceipt 6F 4 profiibited fee fiom which he

had been disquatified by virfue of his having been explicitly. advised by both Texas
and. Lovigizng esundel of his unwalvable condlict;
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# Res;jondeut sigxclisfon. frony the: sonflicted repiesentatmn. 6f both fh father anit
minor child pladigtites by finding and order of the 1), District Clowrts and

« Hig persistert—utiguecessfil—appedl of sald disqualification to the U.S. Bifih
Circtiff Contf.of. Appeai&

Regarding Respondent’s. violation: of Rule: of. Professional ‘Conduct :8.4(3). (conduet

prejudicial to:thie gdentnistration of fusties), the evidence proserited-tinequivecally estsbfished that
{ ! qL y

the Resboridsnt's prottsefeid isistéiits on kepresonsiig Mie infgfests of togh, the fedher ard:snitior

child following the aufo a¢eidedt and injitics additiotally-prefudiéed the:ddministifition of justige.

in‘the; following ways:

&

O

Respondgnt evidenced a-sigrificant disregard for the. reqmramant of
coaﬁ:c’rrﬁed reptisentation of atleast two' chents, thnag Jeopardszmg their
constitufional 6 Amendeent rights;

Iiiso- dnmg, Respondentalsbieopaidized sty 1eobVER« of damagea for
their injuries;

Respotident caused additional work by dund placed additional bindens upoi
legal eoutisel in at [eastitwo firts whio Were requited foattemptita proveit
the violation of jhe Ruiles by Respondeni;

R.eSpondent fithir ingreased Lmnecessanly ‘the Workload, lof't Both the U.§
District CourtFor the Eastetn Diskrict of Lowisiana and the U,5: Fifth.
Cixiiit Court 6f Appeals;

Resporident eontributéd fo.tho staston. 5 trust Inthe dntegrity of the bar
and the judicial system;

Respoident slgmﬁcanﬂy delaygd the' payment of dariages i the foriiof
seftlement fiinds fo three p}m.nbﬁ'a and thefr famities for approxlmatély
¢ight or ning ionths diie fo Respondefit'y petsistint Liripation;
Responderit caised. added: mcpensewmcluémg costs and attortiey’s
fess—on behalf of all parties; especially due to Respondent’s motion fo:
Intevéne it thc fedaral gourt vettlemeftand higsibseqiwnt fifvolous
appeal fo the {SFifth Cirouif;and-

Tneréased the attotney's Tees and theteby rediced e xécovery by the
parties at Issu,

SANCTION

Louigterin Supreme Coutt Rule XTX, §10(C), states thet when iniposing 4 séddtion after o

ﬁhﬂing.p’ﬂawygr misconiduct; 2, commmiftes shall considerthe following févtors:
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(), Whsthed: the lwyet (s yiolasd x duty owed to- g ofient; ey the Publis; to this (opdl syitem,

~opito the-profession; T

(2) Whetiet' the layyer soted intertlonbily; knowibily. orleglipeitlyy )
(3) Thewrwunt of the-actual or potential injury caused.by the Tawyer®s miscondtiet; and
{4) Theexistenc of uny aggravating or mitigeting Sidtors,

‘Herd, Respondeit violated dutiesovyed 10,18 client§); tho Tegel systetn; Gitcluding the
Federal and stater of Loudsiana. courfs);, dther: counsel itvolved: iy fe. ifigatichi afid thie: legat
profession,

Respandent actadrwith faowledge and frtent ity fhat his had Deen expressly advised, and.

i v of therontifut.

‘Responident’s misconduct causedt actual, teriglhle harm, including:

& Delayed payment to thefamily o apipioiimitely s fo claht thonthis iue'tg hi peikiitent
litigationy )

% Additional expenses'on behalfof dll parties, especlally due toRespondéent's motion to
intérvéie T the fEderal eouit seltlement wiid his Sublitquent-4ppeal fo i U.S. Fifiy
Gireultyand o ‘ o

v, Additional dftorney’s fees by requiring other lepal counsel to-do an-extensive amount of
otherwish hntieGessary Worl—therefore redutingrecavery by the injufed paiticdny the
direet resultof the proteasted delay of tesshation and litigation Respondent cauaed.

ABA Standerds, for: Trposing Lawyer Savetions Suggiost that i 'the bhselfnit sanction for
Respondent!s miscoiduct.

Those.Standurds teqyirs that fhe:discipling.to. be finposed “should.depend upon the fadts.
and chenmatanices of the casé, should be fashioned in light of fhe. purpose.of lawyes. discipline,
andl-mtiy- talke. irtorsictotint aggravating or mitfgatife oitctinstitices™ [Standard 7:4)[Sée geterally
Rule 10, ABA MRLDE),

Thue, with tegérd to each. categdry of prisconducef, the Sdnctivng Corpinitisé provides thi

folfowing;
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-Discusgion. ¢f What types of sneticts havé Been Imposed for simifar miscondiict in. feported

Gaiselfy

~Digcigsivh of plicy. feadatiy which afe atictldfed it reported cases o Suffibit duch-sanctions;
mnd
Finally, & recorsmenddtion-as ta the level of saction’fmposeil for the: givenniisconduct; absent,

aggravating oftthitigating circurstaticés.:

‘Respondent is forthd 1o have viplated all fules as chargedt

¥ Ruile of Professional: Cotiduck 1.4 (Failure to) communicatethe existence: uf an

2 Raleof Brofessional; Conduet 1.7(p) (conctrrent conflict of inferest);

‘» Rile of professional Conduct 3,3 (seelding 10 collect aftortieys” fedsiin pifiuitofa
conflicted representation); and

»  Rulé of professiciial Condict 8.4(d), (conduet, frejudicial to: the-atninigtrationsof
Justice).

Duties Violaged,
w  Duty tg the Client
'« Duty to-the Legal System
# Duty 16-the Piofession.

Ml Sfaty

o Intentional

MITIGATING aud AGGRAVATING FACTORS
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1.

The Réspondent’s dbsetice of ity prior disclplinary fiftactions or issuss.

The fuet hiat the haih ednsgd, While Sedl, is modetate, Based cn axoitew of
aviilablerelovanticase law:

‘Thie evidence;establishes thattfie Respondent negligently or dehbetately failed

to enigage gt ol in the LADE procass,

‘He was given multxple opportunities fo provide:the committes with mitigation,

"o exprags remorse; dr 1 coftest, challéiige or expltﬁn the OIZ)C‘s clmmS' ot 1o
dssistimany Voay. i thes ﬁct—ﬁndmg process. To:the conttrary, he at Best failed
0 g §9.1d any. degyee Whafsoever:

.. A patternof conduct evidenced by Respondent’s: coritinued. msistence on

totifligted fefresentation of two-pdftiss:

Reéfusal of Resporident fo acknowledge thévwrongful fiatre of the onflict—
andl vefiisal to heed muiﬁpie'admomuons, Watnings and yulings..

A selfish, tleatly ﬁnanclalfy driyen fiotiye for Respondeiit’s pattern of
mamtaimng the conflicted representations in quesﬁm:

Testinioiy:
‘M3, Japine Telio
Mi; Luke Fontana; Attorney

hocumeﬁtary'kvideme: -

additiondl niné QDC Eihibits, 23-31,Whith had been previonsly intédduced ot the figlal heating
o May 11,2022,
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According ta evidence and testtmony addueed and considered by the.Committeer

¥

oy fS

)
2
[y g

Reéspondent Plalsancedid notappeii at the sctiedifed hearing ori the merityon May:

11, 2{}22,‘1101' did1 legal counsel or- any:rppresentative for hm.

O the moriiiog.of fhe May 11 hearmg;rhe“comiﬂs%e repeived forthe fivst thie 1.
motfonfijed g9 Bax;, requesting.a ontinanee, sad fndicdting that respondent

‘el ynder thercate of e riigdical. datttr for Health kénsons—and thaton May 10,

2022 (the’day Lbehbze) Dr. Mickelie {'n arae-Muy MD; had vestricfed 'Respsmfent’
from any work — related activities; | and baged, upcd th*at,,couﬁsek Tor Réspondent
‘Was-asking. for, anarder Gonfitiuiog the piticeetings:.

- "Thefileidocammenit borg a siguature; purpaited fo be that.of Dr. Laoﬂrd&my, stifing:
réeisely the Sari thibg,

The. motion Bore. the siguaturerof & pevsan purporfed 1o ]egal tounsel,:Mr, Luke
Foitanir, (However; MY, Fofitatia Wassioh presetit)

. Mk, Robert Kennedy fox ODCnoted thatif i inguinbent upds the. Respondent i3
.1ez§st makg 4 telegphiona; all spd. - représeiit thie tue-faots toithe Conitbittee, 1t order:
‘10 give: ‘the. Hoardng Committes an oppottunity fo question. Kim. This was

ackunwlqcfged by the Cotimnities:

& 'This placed the Committes infie position dfinot having an enrollinent of counsel,

“The Conuﬁ;ttée fuz’rhfe‘r “potad 'thﬁt AHg Respondent had hot indicated a willinghess

to.commuuicate with the Committee or anyone:for that:matter:

Tha Hearmg Comnmtee chan' asked 0be tépreséniativé: Kennedy of OB¢
aﬁcmyt fo.contact ihe R.espondent nofing thavRespondent had hong up the phone

anid, refised to talk fo any. rpissetitative of ODC.the day befote:

B nnportant note that: according, to, ODC attorney Robert Kennedy, fhe Board
atfompted. to reach the nuitber provided, “with po ‘shoeess; -and, additiondlly

tegitesented that' the: day before, the Disolgiinary Board clerk’s office contacted
Respondent who tefised fo.speak fo them.

I response. id OfiCy-assertion that theeviderice presemed possibl}f suggested and
artifice to atferapt o gain a santinuance; the commities-in an abundancs of edytion
detéipined hat'le would be appropriaty to fnyestigate: wb,éthes: the effort ‘way

Tegitimate: with the comttiittee concluding that “What we're lodldng for is..

sofviethinig that:.. cdn Authesiticate the esSertiond made i [Réspondents] moticn amd

-thc”iegmmaey uf e’ [assérted} ‘grounds;.
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i Having identified attomey Fontanals: régjstered addeess, OIC attorney Kenniedy

‘_rcquasted the: bpportuntty o miakie 4 note: of evidenice, of 0Dy effirts to ty T
locate ME, Forfatz.

¢ Tb that énd, ODC.represehfdtive. Jhdite. Telio tediifiéd under oafh, thit, she
-dccontpaniedl ODC:attdingy Kénnedy 0 M#. Fortinafs address at 1657 Buxgundy
St; inNew Orleans, where they found no:one:fo answerthe door. Mareover, dhere:
Wwai'iio sign b f ahyone being present; Hud ho naind sivthe front dedr,:

« “There was alsoinothing mdmatmg the identity of the, ;persons living at:the address,
andno Yignage. whatsoeVet; Includiig io dobrbsell.

5 The-witness, Ms Telio, alsoxepresented and wrote that neithier: she nor her:office

hind received Any contadt of Conbiunication. ot aftorney Fontana priot’ fo thé
ﬂlmg of the raotitin

o They idditionally dttemited i call the telephion sutnbicy proVided ard received a
voicetail irnroediately, with tio ring;

# Shelss texted dtelEphone dutiibes and left 2. médsige identifying hitrdelfasking,
M. Fontana. to.teturn the ¢all.

Atthe follow~up hearmg ori September 16, 2022, the Gomimittee—it an effortto determine

the. legitzmacy vel non, of. Respondent"s assextions;of medacal unavailability, heard the tesﬁmony
‘of 2-wimeSdes:

»  He does ot practice law, therefore-cntrently incligible (for the past. week priorto
the festimoty)...and-was previuusly an. potive membst of tie Eouisiana bdr: forthie
past ygar prior to’ ‘the hearifig, He'was a: sole practitidier.

s Raferring to_ lie previous May, 11, 2022 heating date,.. -priof, tq that day, My,
Fontaria testzfie.d hé viever §poke’ thh Respondent; atid since-May 11, 2022 -he has
biad 1x commnmcat:ons with Respondent.

»  Thewitness Wanotaware whethier is:forner prralegal, Chiase Canipbell, had dny
communications with the Respordent:

1%
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© Pontaiin testified that e diever ‘avthorized Carpbsil 10 winky shis ot dhy:
“representation to:the. bosrd. .. nor Hd ke ever spesk: wiitt M. Camph@lhrsgmdmg
“FePresenting Me, Plaisaties dofdny othéx attotney in thfs i afty: other muitel,

. The witness: tesfified hak ak some. pomt, Campbeli did, work for ity Q‘cmtana),r
“Hoviever: dftér 4 poiiit; herieves Heard froin Camphillagain,

The wilness sxamined, the raotion for tontinuance and festitled that had never, seexy

' “that nigtior before, He further noted that he' did not Mgn the dodiiient;, dit ot

rédognize the teicphane xrismiber priined oot (S04-732-5348); did ot recognize the

. ZTP Code; did notrecognize the, postioffice box, on. the docwment; aud conffary-to

phge 1 of the indtion Fontinue, hq (Roittana) s not retaxm:d EL raprgsentéti

. Fonfana fither testiRed that he did sea-a signatme wiich resembled his opi

signatisfe; biy thit lify's|gnatife Was fiot duthiptized. on thi'ﬁ ddcyihent:

- Fontana also testified that he did not sign the certificate of seryice.

Bxhdbit-number 24 was introdiiced— whith wag presented ag anothdr motion, for
eoutinuance filed for the Respondent (ostensibly by Atforney antana) onMay 11,
2022, Drick-againy thﬂ witniess testified that k idid not recoiizethe docimient or
Fhe information confained int 1t, fiordidh he-Hile #

€ Furthef, contraiy 1o7 xepraSentaﬂonsmﬂme request ford, cunﬁnuanca ﬁl?d- ot May

11, the witness.estified that he never commumicated-with the individual named Dr;
Mlchelle Lagardg-May; d{d not sed the: letisy bearing her signatute; anid never
sotight nor aufhorized of ¢ gred the mdtion Gobtrary. to its indication:

ODC Exhibit nuinbet 26, “Was produced, Identtiied 48 & memranidum fled
Respondent Blaisance ori August 3 2022,~mdfcat1ng thie Respondent “Belicved he
wag represenipd by afforney Foritane

ODE inttodiwed Exhibit26, 4 vwhich Is a tiessage-th-whick Respondent purtioris to
havepaid $1000.to chage Campbell,

¢ Ohiogagpin, witnéss Fentane-had rio kniowledgd of ey such payment; ot did he

anthorize Campbell fo collect $1000% nor did hereceive $1000 Branyone vegarding
this fndter.

Witness Fonfana {estified that he never asked Camphell to handle fids.matter- forr

Taring bis testimony, Fontana pdded that af one Pomf, he had discoversd fhat Hs,

driver’s license hiad disappedicd, arfd that his fame had beeit yséd. jil g imanpet

tidicating mct}rrectiy thit b had appedred. before 8.notary. publia. He also

hiri



diseqvered unguthorized Thirusiong into his-cemputer and his:bedroom, which he-
. Gonhided Jikely had begn catried dut by-Chphell;

QDG irivestigitor. Alan Giidee, 4s Withess]

* ODC:iuvestigator Grimace; tesfified; nter alia, fhat he had emafled a subpotna
direes fedii to reépondent ik Had recelved 1o rétofds not » LE8pbriEe;

Lonclusions
"Thie: Conmitiee collectively Belioves fhat dlthough {t-is possible that Respondent belteved

Jie-was.rép'rz».sén‘ted for:the May: 11, ‘2()7‘.2 i:eaﬁng} peksuantto Mr: Fontana's 'cesrt‘nn:‘m’mgri that betief

testified that the two men had never spoken. Thetafore::

L, Jivéh if the Reéspondeiit Plaisancs believéd 1ib was féptesented at thi May 11, 2022
Cormitnitte fiearing, b has since Jeaned thitt hie was.not, yel has still ot pxovnded
the-doraraities with any mitigation or even ah explanation foF his absehce;

2. The single:medical-form prmndzd to the commitfes was. pwsented by, we.now
Kiiow, fraidiilént: - medHs, &ifen By M Plaisance hfmsp!f ot'by attbmcy/m;noss
Fonfana’s, former paralegai referenced dn his testiinony.. The committes has

-received 1io, Subsequent mfonna!ion explaming Mf, P!atsa.nces gbseficd; dor the
#pparently frandulent ﬁlmgs, nor Mr., Plaisarce's position as to the underlymg
charges: .
3. The Commitiee finds fhat:since thie Septemiber} 6, 2022 heaying,.we can reach no
tonclision ad fo whether Raspondcnt Plajsdncg's absente ‘wag die & his. own
attemptéd faud on'the confmittes; or beeause he was 3, victim, of the’ parﬁiegal
1t s irmiportaiit 1o note that becatse’the Sviderice tgﬁg_ll'r‘ig‘ 16 indigate-art Intent fo Shiatruct thie
proceedings:through:false and.fiandulent represeptations and forgery i nof, asof thedate of the
writing of this Repoxt, conclusive—tha'Comnrittee will refrdin from.any consideration of such,
th fashitoning its-recommended satiation. ’

-Norigheléss, e Resoondent's pevsfitent nofi-piticipativa s this process and failite to

engago:the: LADB isunto itself 1 significint aggrayalor; which considered ithi. the viidetlying:

" e




sonflict-based condich,:demands-a significant sanctfoni Suchva carefiilly mieasured sanotion will

L

i fight of Redpondent’s. faflurs o enfage with LADB: andthe; persistont unanswered
Factial guditiofis sittovidiiig die flingd il thip ois; 1B Gompiittes belleyed (it redilfiny the
fespgiident Plajstiice & oudage Witk bfodesd isa nedessaiy componeat oAy pproptiate $ieon.

in this matter; as: discussed below,

CheeIAARKTVETY

The; Boad, andlor Courk have, imposed sanctions ranging fom publi’c'mprimﬁnﬁ'io short
suspensions hased npon concurrent conflicts of Tnterest similar to: the facts present t this matter..
Tii-Jin re Vidrine, e Conrt upheld the Bosrd”s imposition:of a publicrefrimand for engaging in &
‘concusrent:conflict o interést and fof fnaking false-representativns fo & tetbusdl. :2011-1209-(F 4.
10741, 72 8024345, Seé.also. In & Vidring, 10-DB-015; Ruling of tie. Louisiing Aftoitiey
Disciplinary Bodrd (6(3/11} W, Vidrine was initially retained by:two siblings seeking 10 probate
the wills of their deceased parents. The siblings-werg nemed cozexecutots fn the wills: The:wills
disinherited: three other siblings. However, fh-twio siblings decided ot to proceed: with. the-
probate, Rathier, M. Vidsing prepared and filed @ petition o bebalfof 4ll five siblings seckiig’to
‘prgteed With the matte as dn ifitéstate siccession, The pétiton falsely stated didt thete was 0
will. Subsequenily, .tli;}.:tw,o, siblings. favored by the willy had a-chenge-of heart.and-Mr. Vidiife
filed the wills for probate on their behalf, which was détrimental to: the three:other siblings. The:

Board found. that- Mr: Vidrine negligently engaged in u conflict of interest. and knowlogly filed

pleadings containfng mistepresentations. The Board deteriizied: that-Mx, Vidiines thiscondyet




raused-actual havm nithe form of Fusiration 2ad delay, but {t.did not cavse-actual Enapeial harmy,

e only aggravatingfabtsr was Respondent’s sulbstintial expertense fit fhiepractics of law. There
e severdl siitgaring fittors; abiencd of 4 pilor dissiplinry redotd; bsence of'a dishonsstor
SBIEH rvotive, Hinelif offort 16 rethify te‘tarisequonbes 6F the mibckfidiset, Fall-aid freé disglosury
to ‘the: disciplinary boerd and -a epopetative: affitnde, foward: the proceeding, chardcter. wnd
teputation, and remotse..
Tiiteiast he hiad With the exetutor.of & sus:'jcgs'si't:‘ﬁ 1hat wag detersiiified: to be Mr. Beevers’ cliont:
16:0B-014; Rullng of the Louisidea Attokney Distiplinary Board, (1/22/18). ME. Béevers
teptesented fie executor’s fathenin.a confested sugcessioh; Mr. Békvels took, céftain dchidrs
against the sxecttor in the succession. metter; including filing 2 motion to bave lim removed;as
gxgoutor: Hwag determined that the executor was; in fict, represented by Mr. Beevers and his law
fitm. The Board uphgid-the Comimistee”s findings that Mr: Beaveis acted negligently and didnot
caykepay dotul njucy. ThieSollovwiriy; agiaraviting fatofs were pleseiity twp priof diseiplinary
offénses add substantial expirience fn the practice of liw. Mitigatinig fictors inicluded full i free-
disclosuze to ODC:and cooperative attitude towrd the proceedings; absence of dishonestor selfish:
thotive; chardcter of reputation, rémorse; and remoteness.of the, prior offanses..

Tii. fin-ve Cotik, W Court:suspended M Cookfor slx mbhﬂis; with 4l but. thisty days

defiired, fop erganing in. ths contlict oF itetest in  successlon tiatter, 2018:1076 (12/5132018),.

*19'50.34 272, "Thiee siblingshited M: Cook 1o complets the sievéssion of théir détedsed fother.

At the direction. of fwo.of the siblings, Mr. Cook prepared a judgement.of possession contrary to-
ffier interest.of the-third sibiing, Upon reafizing this; the-third sibling hired another attoraey. {o

protect-atd puisus’his intétests. Despits s conffibt, Me. Cooke gontinted to represent the vther
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tworsiblings: The. Court found Hhat Mx: Eook acted negligently. The following mitigating factors

were'pressiity the. abgetice of-a piior-digciplinary -record, fhie; dhsencerof a dishariest or-selfish
motlye, foll md e disclssuio the disciplinggy board aid 4-cooperative aitude tawerd dhe
Prodieditiag, Jgxperidies 1 the-pladtice: of Taw idmitted Q012 and: refuioipt; Ths ‘onfy
aggravafing fictor present was:Mr: €ook’s indifferencg tomaking réstitution:

T In re-August; the. Courk: suspended. M. August for tworyears, with all but.sixty days
defered;, for allawing u wiongfil deafli action. 16 preseifbe, misleading the client about the
prosriptivn; fnd taiig to withdraw frointhe:mattet dfter béing susd for malpractice by the tlient
(heiby. cedafify o conflice). 20101546 (L0/15710), 45 §0:30.1019. "Thé Ciurt Foind: (i3t M

- Augustacfed knowingly and caysed Actyal Ratiy, ‘Tl Court fés:égr.!iiﬁii’thé.félléwiﬁé{aéé'rfa?aﬁm

Hhetors: prior discighinary. offenyes, x dishonest or,selfish motive, and sibstanfial experienge in the

prctios: of Taw: THermitigating factots of full and fiee disclosuge to the disciplinaryboard and a.

tooperative attititde fowaid the provesdings and remioténess of prior offenses wers'also present.

-COMMITTEES RECOMMENDED SANCTION.

Baseling Sanctions:

There:is-tiexe I no-clearand convincing evidence ofeconomiic:or other Sbstruction, as, discussed
abays, ' ' ‘

There'is However, clearand convincing evidence of no aftempt by Respoudent tor-eoopersie; or
evsitiraddRagitio ibynal.

Thi¢ Conrk hasdmpdked tipiio-one yédr und g dely fir failure ta cagperate.

The, actuak offense. produced -acfual harrp to the individyals represented, Th this.case, the clients’
réavory Gt ngnefaty deimagds iy Wire due wad delayed, with additional increated expenses of
unneeessacy, protracted litigation,

The Respotident wadneverthéloss aggressive to hang ontd tlie representatfomand pursue this mattor
notwithstanding clear warings.that he'had g-contliet, and these were.aggravators,

21

/19




Additiogalaggravatetst

Nozeihorsg.

No adimisgior:

No remediation.

Taifrig o show, contiiighicate driéspond,

CONGLUSION and RECOMMENDATION

Respondent Plalsancy gitfier negligently:ordeliberately fatled:to engagesin the: LADE
process, desplie Having recsived multiple oppoftunities o provide the Cormmittee with mitigation,

to BXpirtss reMofse, o explai or'to contest the ODE's olafds:

We goisoluds that even if Respondent Plaisance belisved fiewas tepresented atthe May'i1,
2022 hedring, be silce larhed that his was vt yet bas-5tll not provided the Cofninittes with afty
soifigation pr cxplataio:fof s dbsence, The singls madical form Brovided o e, comiiftcd as
presonted by;. we now kuow:ns set:forth hereinabove; faudulent means—either by Respondent:
himself or by the-former paralegal. We: huive tecelved no subsequent: nformation explaining
Plaisance's abserice; 6t the dppirentty fraudulent filings; or Respondent's positicnias 16 underlyfop:

dhaies.

The: Comititiee therefore agtees thiat; despite our’ September 16, 2022 bearing, we cant
each o coriclutiont as 0. ﬁhﬁlﬁq Réspondént Phiisance’s abiénce wai: dite t his oW afteipted.
feiud on the commiftes or becansehe wasa yléti of thie formerp aialegnl.

Nonetheless, Respondeni’s pexsistent absence in this provess and fallure to engage with
LADB i significant aggravator; such that the Comumittes concludes thata vecommended sanekion:

' of tito yeays dnd ae iy (il ohe year deforzed) is dppropridte.
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e,

- Cagefully cotstdéring thie.¢léar ind convincltg, vibrefuted nnd evith tomipellivg ovidence

‘of the- Respondett’s. conduct—as-well of the aggravatfog eid mitigating fetors presehr—the

Comipitfeeaerommends hat the Respondent Kenneth ¥ Plaisance be suspended Fromifhe prastice

of lawefortwo [2)-years and one'(1) dayy with one,year deférreds, and furtherthat. avcordig t

Estisiana Supreme CourtRule, KO 24, Respondent be:reqirived to' presént eviderios. before. .

Headivg Chniinites Aetonsuiating Bia-frieds fo:resupod the, pracice of I i Lovisiana av'a.

‘condition of felfistatentient; and ihe Heariig Goffimitter. also:fécomtarnds thit teRspondedt be

assessed with the-costs and.expenses.ofithe proceeding pursuant to Rule.XIX, §16,1,

This opinion is wiranimons;and has beenreviewed by each Commitiee member,all of whom

coneur and-vitio have: suthiorized Taves B: Letten, Hedring Commitiee #9 Chiair; to sign:on thelr
telel

sty L ovisians, this 42 (i 0022,

Loui$iapa Attorney Digcipliniary Board
Hearing Committess 9

Jainey B, Lietter, Committes Cliatr
Colin W, Reingold, Lawyer Membser
Rubigrt P; Ventira, Public Megber.
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APPENDEX

Rl 1.4, Contmunitation

8) A Lawyéishalls (1) prosapty infor tig lfest of any declalvit or circumatings with respeiro
~ilileh ‘the-client's. informed, consent, as- defined: o Rule. 1.0(e), is réquited by:ifiese Rulesy: (2)
feasqtbly eonsillt WIth, tHe client. abgu, tho eats Yy wWhich the oliefl’s objectived.aielg b
‘aseomplisheds:(3) keep' the clieritreasonably. informied about the stitus of thewnatters (4) promipily
comply-with reasoneble requests for information; and (55 consulfayith the client abontany felevart:
Hipttation’ of the Jawyersicoticict wWhen' the: lawyel Knowsthat the ¢lient ekpects adsistanog tiot:
‘permitfed by-the Rules of Prafessional Conduct or ofher:law. '

(o) Thé Fawyershall give-the cliént sifficient tforifiation o partizipate atsligently it deétisios-
concermitig the dbjectives of the Yepresentation dnd the means by which they are to be putsned.
() Alpwyer who, provides any fox. of financlall assistance {0, a:client.durifg the ¢dtuge of a.
représentation shall, wridr o ploviding Such: financial Assistarics; infornt the olfertin wiriting of the:
ferms-and condittons under, which:such. financial assistance Is. made, including Hutnot Timited to,.
repaytent obligations, the fmiposition 4iid vyte of Interest or othterchiatges; dnd the seope and.
Himitatfons imposed pon lawyers providing finandial assistance ns set foith in Rule 1.8(e):

Rule 17: Cofliet of Triterests Cuxrent Clionts

() Bxcept-as briovided i pivdgraph(b), 4 Jawyer sliall not représont a olient if thie xepréseintation

involves.-a, concurrent tonflict of interest. A concuirent conflict off Inférest-exists ift (1) the
representation: of one: Slient will be directly adverSeto andther clisht? or. (2) thete i 4, sipnificant,
fisk*thit *thé-fepresentation of one or inofe cliénts will be iaterially: limited by “the: Jawyer's
‘responsibilities o another olient, a former:client or a third person or by-a persoual interest:of the,
lgwyer, N '

Rulé 33 Capdor Toward the Tetbuwisd

(A) & Labvyershall iibt Kndwingly: (1) make:a false"statefiient of fact ot law; o atribunial or fail to
cotrect.d fals statethent of material fact orlaw previvisty made tothe tribunal by the lawyer; (2y
fail to disofose ta the: tribunal egal authiority. in. the pontrolling jufisdiction kiowi fo thé lawyer to.
beditebily-aiverse.to.the position of the client abd riat diselosed: by-opposing douirsel; or (3) offer
evidence that the lawyer knows to. he: false. Ifa'lnwyer, the lawyse’s client,.or a Witness called by:
‘thé lawyér, has offoréd inaterial ¢videncs aiid the lavyer tofes to-Rudw of 18 falsity, the Tawyer
shill take rensonable remedial measites including, if necessary, disclosure, to- ther tribunal, A
lawyer may-refiiseto offer evidencs, other than the testimohy.of a deferddnt ifa erifuival wiadtér,
thint tlio lawyer veasonably. belisves (s falss

(B) A lawyor who represents a client in an adjudicative proceeding and who knows thit a person
intéd @ cigise, 1 eRgaEli Of b enaged i otfininal of: fidiulent comdics tolatsd o the
procecding shail talkee reasonable remedial measures, ncluding, if necessary, disclosure to, the,
tribypel. . _— ‘ o , .
() The duities stated. iti. paragraphs. ()i (b) continve to the conclusion of e Proceeding. dud
apply evewif conpliance tequires disclosure of information otherwise profected by Rule 1.6,

2%,




(d) Tk v parfe Hrockeding, § Iawyeir shall mforan the tribunal Hf all matérial Tacts known to the
Lnvyer-tha¢ wilt enable the tribunal-fo, ke an informed, decision, whether or not the: fagtg are
‘advyetsé:

Rule §.4: WHiscéonduict
It 13  professional misconductfor # Tawyerto;

(d) Engage in conduct tiat is prejudicial to the administration oflnstzcaﬂ

Rits
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LOUISIANA ATTORNEY DISCIPLINARY BOARD
2800 Veterans Memovial Blvd., Suite 310 ’
Metairie, Louisiana 70002
Phone: (504) 834-1488# Fax: (504) 834-1449 * 1-800-489-8411
Website: www.fadb.org

December g, 2022
Mr. Kenneth M. Plaisance M. Christopher Kiesler
Atftorney at Law Deputy Disciplinary Counsel
1148 Silber Rd Apt 1123 4000 S, Sherwood Forest Blvd
Houston, TX 77055 Suite 607

Baton Rouge, LA 70816
RE: REPORT OF HEARING COMMITTYEE
KENNETH M. PLAISANCE
DOCKET NO. 21-DB-066
Dear Parties of Record:

Enclosed is the Hearing Comumittee’s Recommendation filed with the Board on
December 9, 2022.

Pursuant to Louisiana Supreme Court Rule XIX, §24(G), you have twenty (20) days
from the mailing or elecironic transmission of the hearing committee’s report in which
to file a notice of objection to the report. If an objection is filed by either party, the
matter will be docketed for appellate review by the Disciplinary Board.

If no objections are filed, the matter will be filed with the Louisiana Supreme Court for
review and final oxder,

Inaddition, attached is the statement of costs incurred in the referenced matter.
Kindest regards,

O P Buncyed

Donna P. Burgess
Sr. Docket Clerk

/db

Enclosure(s)
1 copy of Hearing Committes Report
1 copy of cost statement




CERTIFICATE OF MAILING

IN RE: KENNETH M. PLAISANCE
DOCKET NO. 21-DB-066

1, Donna L. Roberts, the undersigned Administrator for the Louisiana Attorney
Disciplinary Board, certify that a copy of the foregoing Hearing Committee Report
and Initial Cost Statement has been mailed to the Respondent or his/her Attorney

. of Record, by E-nail and/or United States Mail and E-Filed to the Office of
Diéciplinary Counsel, this g% day December, 2022 at the following address:
Mr, Kenneth M. Plaisance
Attorney at Law
1148 Silber Rd Apt 1123
Houston, TX 77055
M. Christipher Kielser
Deputy Disciplinary Counsel
4000 S. Sherwood Forest Blvd

Suite 607
Baton Rouge, LA 70816

A 2

Donma L. Roberts
Board Administrator

* [§5




Name: Kenneth M Plaisance
1148 Silber Rd Apt 1123

Houston, TX 77055~

THE LOUISIANA ATTORNEY DISCIPLINARY BOARD

2800 Veterans Memorial Bivd. Suite 310
Metairie, Louisiana 70002

COST STATEMENT
ORIGINAL

Statement Date:

12/09/22

Case / Complaint Date

Description

Charge

0033024

21-DB-066

21-DB-066
21-DB-066
21-DB-066
21-DB-066
0033024

0038024

21-DB-066
21-DB-066
21—DB-0'66
21-DB-066
21-DB-066

21-DB-066

21-DB-066 -

11/05/20

12/13/21

02/26122

02/26/22

04/13/22

04/18/22

04/22/22

04/22/22

04/26/22

04/28/22

05/02/22

05/02/22

05/02/22

05/02/22

05/05/22

Deposition
Sworn statement of respondent 10/05/20 P.O# 20957
Vit:20948 VEN:Associated Roporters, Ine. Ck#:4566
Formal Charges Riled R
12/13/2021 Foumal Charges - Formal Charges
Other - (See Memo)
Conference call 02/08/2022
Vi:22573 VEN:Premiere Global Services Ckit:5650 CkD:3/15/2022
Other - (See Meino)
Conference call 02/02/2022
Vi#:22573 VEN:Premiere Global Services Chk#:5650 CkID:3/15/2022
Other - (See Mema)
Online search 04/28/2022
V#:22831 VEN:TransUnion Risk & Alternative Data Solutions
Witness Fee
Witness fees for deposition 4/27/2022
Vi#:22741 VEN:Francis Valteau Ck#:5727 CkD:d/25/2022
Investigation
Staff investigator expense fo aitempt service of subpoena on witness at
237 W Main St New Theria LA 4/20/2022
Tnvestigation
Staff investigator expense to serve subpoena to witness at 237 W Main
St New Iberia LA 4/20/2022
Other - (See Memo)
Conference call 04/25/2022
V#:22854 VEN:Premiere Global Services Ck#:5791 CkD:5/13/2022
Other - (See Memo)
Courler fees 4/25/2022
Vit:22818 VEN:Federal Express Ck#:5778 CKD:5/13/2022
Other - (See Memoa)
" Staff investigator cxpense to serve Subpoena to Franklin G Shaw at 512
B Boston St Covingfon LA 70433 4/29/2022
Other - (See Memo)
Staff investigator expense to serve subpoena to Michael J Ecuyer at
1100 Poydras St New Orleans LA 70163 4/29/2022
Other - (Sez Memo)
Staff iavestigator expense to attempt to serve subpoena fo Ferdinand
Valteau HI at 237 Main St New Iberia LA 70560 5/2/2022
Other - (See Memo)
Staff investigator expense to serve subpoena fo Ferdinand Francis
Valteau DX at 107 Stockstill St New Jberia LA 70563 5/3/2022 .
Other - (See Memo)
Courier charges 4/27/2022
V#:22819 VEN:Federal Express Ck#:5778 CliD:5/13/2022

$299.00

$10.00
$0.15

$9.10
$0.40
$172.96
$92.00
$96.31
$0.75
$20.81 .
$57.21
$57.21
$164.60
$107.21

$21.18
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THE LOUISIANA ATTORNEY DISCIPLINARY BOARD

2800 Veterans Memorial Blvd. Suite 310
Metairie, Louisiana 70002

Name: Kenoeth M Plaisance
1148 Silber Rd Apt 1123

Houston, TX 77055-

COST STATEMENT

Statement Date:

12/09/22

Case / Complaint Date

Description

Charge

21-DB-066

0038024

21-DB-066

21-DB-066

21-DB-066

21-DB-066

21-DB-066

21-DB-066

21-DB-066

05/05/22

05/65/22

05/26/22

06/24/22

08/26/22

08/26/22

09/23/22

10/17/22

12/09/22

Deposition Transeript Fee

Minimum fee for Ferdinand Valteau, IIX 4/27/2022

V22806 VEN:Associated Reporters, Inc. Ck#:5767 CkD:5/13/2022
Deposition ’

Deposition of witness Ferdinand Valteau XIX 5/5/2022

V#:22803 VEN:Associated Reporters, Inc, Claf:5767 CkDD:5/13/2022
Other - (Sec Memo)

Conference call 05/02/2022

V#:22949 VEN:Premiere Global Services Ck#:5866 CkD:6/15/2022
Deposition Transcript Fee

Sworn statement of respondent 5/11/2022

V#:23013 VEN:Associated Reporters, Inc. Ck#:5894 CkD:6/30/2022
Other ~ (See Memo)

Conferenice call 08/10/2022

Vit:23247 VEN:Premiere Global Services Ck#:6058 CkiD:9/1/2022
Other - (See Memo)

Conference call 08/17/2022

Vi#:23247 VEN:Premiere Global Services Ck#:6058 CkD:9/1/2022
Other - (See Memo)

Staff attorney expense to attend hearing 9/23/2022

V#:23359 VEN:Christopher Kiesel Clk#:6125 CkD:9/29/2022
Hearing Transcript Fee

Hearing 9/23/2022

Vi#:23473 VEN:Associated Reporters, Inc. Ck#:6202
Suspension )

Pending final judgment

Pursuant to Rule XIX, Section 10.1(c)

$143.00

$312.40

$0.90

$379.25

$22.43

$26.08

$86.13

$379.25

$1,500.00

D —

Thaunk You. Balance:

$3,958.33
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CERTIFICATE OF MAILING

IN RE: KENNETH M. PLAISANCE
DOCKET NO. 21-DB-066

1, Donna L. Roberts, the undersigned Administrator for the Lounisiana Attorney
Disciplinary Board, certify that a copy of the foregoing Hearing Committee Report
and Initial Cost Statement has been mailed to the Respondent or his/her Attorney
of Record, by E-mail and/or Uunited States Mail and E-Filed to the Office of
Discipiinary Counsel, this ot day December, 2022 at the following address:

Myx. Kenneth M. Plaisance
Attorney at Law
1148 Silber Rd Apt 1123
Houston, TX 77055
. Mr. Christopher Kielser
Deputy Disciplinary Counsel
4000 S, Sherwood Forest Blvd

Suite 607
Baton Rouge, LA 70816

Donna L. Roberts
Board Administrator
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21-DB-066 14£312023

LOQUISIANA ATTORNEY DISCIPLINARY BOARD
IN RE: KENNETH M. PLAISANCE
DOCKET NUMBER: 21-DB-066
RECOMMENDATION TO THE LOUISIANA SUPREME COURT

[(EF FEI NSRS N R RN R N R AN A RN N Y R R P R N e R TN

INTRODUCTION

This attorney disciplinary matter arises out of formal charges filed by the Office of
Disciplinary Counsel ("ODC") against Kenneth M, Plaisance ("Respondent"), Louisiana
Bar Roll Number 19738.) ODC alleges that Respondent violated the following Rules of
Professional Conduct: 1.4, 1,7(a), 3.3,2 and 8.4(d).

PROCEDURAL HISTORY

The formal charges wete filed on December 13, 2021. Respondent filed an answer
{o the charges on Jauvary 4, 2022, in which he denied the allegations of misconduct in the
formal charges. A scheduling conference was held on February 2, 2022, at which time the
parties selected May 11—;2, 2022, as hearing dates. On April 11, 2022, Respondent filed
a motion to continue the hearing, stating that he was stil] attempting to retain an attorney
and that discovery was incomplete. The motion was denied by order signed April 18,2022.
On April 25, 2022, Respondent filed a motion for summary judgment, which was denied by

order signed April 27, 2022. On May 9, 2022, attorney Luke Fontana purportedly sought

! Respondent was admitted to the practice of law In Louisians on Oclober 6, 1989, Respondent is curvently eligible
to practice law,

2 As discussed later in this Recommendation, the reference to Rule 3.3 (Candor Toward the Tribunat), as opposed to
Rule 3.1 (Meritorious Claims and Contentions), in the formal charges appears to be inaccurate and may have been a
ty pographical error.

1 The attached Appendix contains the text of these Rules, as well as the text of Rule 3.1,

1
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to enroll as counsel for Respondent by filing a motion to continue, again stating that
discovery was incomplete. The motion to continug was denied by order. signed the same
day. On May 11,2022, another motion to continue purportedly was filed by Mr, Fontana,
attaching a doctor's note which indicated, in pertinent part, that Respondent was "unable to
attend scheduled meeting due to health concerns.” Mr, Plaisance and Mr, Fontana did not
appear for the heating on May 11, 2022, and attempts to contact Mr, Fomtana were
unsuccesstul. The motion to continue was denied, and the hearing proceeded before
Hearing Committee No, 9 (“the Committee”).* Deputy Disciplinary Counsel Robert S,
Kennedy appeared on behalf of ODC.

After the May 11" hearing, ODC and Respondent filed briefs with the Board which
contained conflicting evidence as to whether Mr. Fontana was actually retained to represent
Respondent. By order signed August 10, 2022, the Committee Chair re-opened the
proceeding for the limited purpose of determining whether Mr. Fountana represented
Respondent. A hearing was scheduled for September 23, 2022 and was held on that da;ce
before the Committee. Deputy Disciplinary Counsel Christopher Kiesel appeared on behalf
of ODC, ‘Respondent failed to appear, nor did counsel appear on his behalf.

On December 9, 2022, the Comumittee issued its report in this matter, finding that
Respondent had violated the Rules of Professional Conduct as charged, The Committee
recommended that Responderit be suspended from the practice of law for two years and

one day, with one year defeired. The Committee also recommended that Respondent be

4 Members of the Committee included James B, Letten (Chair), Colin W. Reingold (Lawyer Member), and Robert P,

Ventura (Public Member).




assessed with all costs and expenses of the proceeding pursuant to Rule XIX, Section 10.1.

ODC did not object to the report. On December 29, 2022, Respondent objected to the
Committee’s report and its finding that he had violated the identified rules. He also
requested that the tepott “be overruled, denied and declared to [sic] harsh of a sanction.”
ODC’s pre-argument brief was filed on March 21, 2023, Respondent’s pre-argument brief
and response to ODC’s pre-argument brief was filed on April 3, 2023. Oral argument
before Panel “C” of the Board on was held April 20,2023.° Mr, Kiesel appeared on behalf

of ODC, The Respondent did not appear.

FORMAL CHARGES
The formal charges read, in pertinent part:

On June 15, 2017, Respondent consulted with and agreed to jointly
represent two personal injury claimants, Larry Taylor ("Tayler"), an adult,
and Lawan Roussel [sic] ("Lawan"), the minor child of Melvia Hodges, who
had been injured in a motor vehicle accident in New Orleans. At the time of
the accident, Taylor was driving a vehicle when he rear-ended an eighteen~
wheeler making an illegal U-turn, which raised issues of comparative
negligence. Lawan was a passenger in the front seat of the vehicle. Taylor
was ticketed by police for the offense of following too closely and was later
found to have the controlled substance THC in his system, indicating recent
ingestion of marijuana.

At the time he was retained, Respondent failed to disclose the
existence of a concurrent conflict of interest inherent in his joint
representation of both chlients. On July 27, 2017, on behalf of Lawan,
Respondent granted a full release of all claims against Taylor to Progressive
Insurance Company (Taylor's auto insurer), in exchange for payment of the
$15,000 policy limits. Thereafter, on October 18, 2017, he filed a personal
infury action in state-court in Orleans Parish against Progressive (who was
also the defendant's insurer) on behalf of both Taylor and Lawan as co-
plaintiffs, alleging the truck driver's negligence. The defendant insurer later
removed the matter to federal court in New Orleans. [FNL. This suit was later
dismissed without prejudice and re-filed under a different case number: No.

5 Members of Panel “C” included Paula H, Clayton (Chair), Aldric C, (“Rie”) Potrier, Jr. (Lawyer Member), and
Susan P, DesOrmeaux (Public Member).
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18-cv-05889.] The respondent's lawsuit failed to include any claims by
Lawan alleging the comparative negligence of Taylor.

In the latter part of 2017, the respondent approached the Covington
firm of Leger and Shaw about enroliing as co-counsel on all claims, On
December 26, 2017, an attorney with the firm expressly advised Respondent
of conflict concerns with his joint representation of Taylor and Lawan and
declined to participate in the case, Respondent then asked a Texas law firm,
Derryberry, Zipps, and Wade, PLC, ("DZW"), to enroll as co-counsel on behalf
of Lawan and Taylor, After agreeing to represent Lawan, lawyers at DZW
independently advised Respondent of his concurrent conflict of interest in the
dual representation and asked that he withdraw from Taylor's defense.
Respondent initially agreed to do so, then retrenched by enrolling on Taylor's
behalf, When DZW learned of this, the Texas firm enlisted the New Oileans
law firm of Gainsburgh, Benjamin, David, Meunier, and Washauer as local
counsel and met with the client to apprise her of the conflict issues. Ms,
Hodges, on behalf of her son, thereafter discharged Respondent and executed
a sepatate contingeney fee agreement exclusively with DPW and GB.

A mediation was held between the parties in May 2018, with the
respondent attempting to participate as counsel, but no settlement was reached at
that time. On June 14, 2018, GB filed a federal complaint on behalf of Ms.
Hodges and Lawan in the Eastern District of Louisiana. On October 16, 2018,
Respondent filed a Motion to Intervene in federal court asking to te-open the
earlier action that he had filed and seeking aftorneys' fees for representing Lawan
on the subject claims, {FN2. After receiving the Motlon to Infervene, the clerk
of the Bastern District served a "Notice of Deficiency” upon Respondent
instructing him to correct the filing, and further advised him that failure to do
so within 7 days would result in his filiag would be [sic] rejected. The
respondent thereafter failed to correct the deficiency and the clerk later withdrew
the filing.] [n May 2019, the parties reached an amicable settlement following a
second mediation, Attorneys for Lawan thereafter petitioned the Orleans Parish
Civil District Court for authority to enter info a settlement of the minotr's claims,
which was later granted.

On August 15, 2019, Respondent forwarded a peremptory e-mail to the
DZW firm warning the client's lawyers not to disburse any settlement funds
pending resolution of his fee claim. Because of uncertainty regarding the
validity of such clalms, attorneys for Lawan sought guidance from the federal
court to determine whether the respondent could ethically share in attorneys' fees
derived from settlement. On September 4, 2019, DZW and GB filed a pleading
styled "Motion to Determine Couflict-Free Status and Entitlement to Attorneys'
Fees." Respondent was served with a copy of the pleading but did not file a
response. Thereafter, the federal judge assigned to the case, Jane Milazzo Triche,
issued g rufing on October 7, 2019, confirming the existence of Respondent's
conflict of interest and declared him ineligible to receive a fee because of his
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conflicted representation of Lawaq.

Despite his failure to appear and oppose the motion, the Respondent
nonetheless appealed Judge Triche Milazzo's ruling to the U.S. Fifth Circuit
Court of Appeals. That court later dismissed the appeal as being untimely filed.

By his acts and omissions, respondent Kenneth Plaisance has knowingly
and intentionally violated Rules of Professional Conduct 1.4 (failure te
communicate the existence of an un-waivable conflict of interest in his
representation); 1.7(a} (concurrent conflict of interest); 3.3 (seeking to collect
attorneys' fees in pursuit of a conflicted representation); 8§.4(d)(conduct
prejudicial to the administration of justice),

THE HEARING COMMITTEE’S REPORT
EVIDENCE/TESTIMONY INTRODUCED AT THE HEARINGS

In its December 9, 2022 teport, the Committee noted that QDC Exhibits 1-22 were
introduced into evidence at the May 11, 2022 hearing. Witnesses at the May [1% hearing were
Michael Ecuyer, the complainant in this matter, and Janine Telio. The Committee described Mr.
Ecuyer's testimony concerning the Respondent’s patticipation in the nnderlying lawsuit at issue,
particularly Respondent’s conflict of interest in the lawsuit. Ms. Telio’s testimony also was
discussed in the Comiunittee’s report; her testimony related to ODC’s unsuccessful efforts to locate
Mr. Fontana prior to the May 11 hearing,

ODC Exhibits 23-31 were introduced at the subsequent September 23, 2022 hearing.
Witnesses at this hearing included attorney Luke Fontana, Jr. and Allen Grimmis, an ODC
investigator, In Mr, Fontana’s testimony, he basically denied representing or filing pleadings on
behalf of Respondent in this disciplinary matter, and his testimony was described in detail in the
Committee’s report. The Commiitee noted that Mr. Grimmis testified that, among other things,

he had emailed a subpoena duces tecum to Respondent, but had not received records or a response

from him. Hrg, Comm, Rpt., p. 16.
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THE COMMITTEE’S FINDINGS OF FACT

In its report, the Committee appears to find that the formal charges, as alleged, were proven
by ODC. . at pp. 5, 10. As to the issue of whether Mr, Fontana represented Respondent in this

matter, the Committee determined:

The Committee collectively believes that although it is possible that
Respondent believed he was represented [by Mr. Fontana] for the May 11, 2022
hearing, pursuant to Mr, Fontana's testimony, that belief would have, under the
circumstances, been unreasonable, since witness (attormey) Luke Fontana testified
that the two men had never spoken. Therefore:

Even if the Respondent Plaisance believed he was represented at the May 11, 2022
Committee hearing, he has since learned that he was not, yet has still not provided
the committee with any mitigation or even an explanation for his absence;

2. The single medical form provided to the committee was presented by, we now

know, fraudulent means, either by Mr. Plaisance himself or by attorney/witness
Fontana's former paralegal referenced in his testimony. The committee has received
no subsequent information explaining Mr. Plaisance's absence; nor the apparently
fraudulent filings; nor Mr. Plaisance's position as to the underlying charges; [and]

. The Committee finds that sice the September 16, 2022 hearing, we can reach no
conclusion as fo whether Respondent Plaisance's absence was due to his own
attempted fraud on the commiitee, or because he was a victim of the paralegal.

It is important to note that because the evidence tending to indicate an intent
to obstruct the proceedings through false and fraudulent representations aud
forgery is not, as of the date of the writing of this Report, conclusive -~ the
Committee will refrain from any conmsideration of such in fashioning its
recommended sanction,

Id. at p. 18.

RULES VIOLATED

The Committee-also determined that ODC established that Respondent violated the Rules

of Professional Conduct as charged, The Committee stated as follows:

Asset forth hefeinabove, the Committee finds that the evidence presented has
proven by clear and convincing ¢vidence that.the respondent has -- as charged
by ODC -~ violated the following Rules of Professional Conduct:

« 1.4 (failure to communicate the existence of an un-waivable conflict of
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imerest in his representation);

+  1.7(a) {concurrent conflict of interest);

+ 3.3 (seeking tocollectattorneys’ fees in pursuit of a conflicted representation);
and .

+  8.4(d) (conduct prejudicial to the administration of justice).

The Respondent's knowing and repeated imsistence on comtinuing to
represent both the plaintiff father and minor child in spite of his conflict -- ig
clearly established by compelling, unqualified testimony and supporting
evidence -- including;

* Respondent's documented insistence on receipt of aprohibited fee from which
he had been disqualified by virtue of his having been explicitly advised by both
Texas and Louisiana counsef of his un-waivable conflict;

*  Respondent's exclugion from the contlicted representation of both the
father and miner child plaintiffs by finding and order of the U.S, District
Court; and

s His persistsnt - unsuccessful - appeal of said disqualification to the U.S,
Fifth Circuit Court of Appeals,

Regarding Respondent's violation of Rule of Professional Conduct 8.4(d)
{conduet prejudicial to the administration of justice), the evidence presented
unequivocally established fhat the Respondent's protracted insistence on
representing the interests of both the father and minor child following the auto
accident and injuries additionally prejudiced the administration of justice inthe
following ways:

s [Respondent evidenced a significant disregard for the requirement
of conflict-free vepresentation of at least two clients, thus
jeopardizing their constitutional 6™ Amendment rights;

o In so doing, Respondent also jeopardized their recovery of
damages for their injuries;

o Respondent caused additional work by and placed additional
burdens upon legal counsel in at least two firms who were
required to attempt to prevent the violation of the Rules by
Respondent;

o Respondent further increased unnecessarily the workload of both
the 1.8 Disirict Court for the Eastern District of Louisiana and the
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U.S, Fifth Circuit Court of Appeals;

s Respondent contributed to the erosion of trust in the integrity of
the bar and the judicial system;

o Respondent significantly delayed the payment of damages in the
form of settlement funds to three plaintiffs and their families for
approximately eight or nine months due to Respondent's
persistent litigation;

o Respondent caused added expenses -~ including costs and
attorney's fees -- on behalf of all parties, especially due to
Respondent's motion to intervene in the federal court settlement
and his subsequent frivolous appeal to the U.8.Fifth Circuit; and

o Increased the attorney's fees and thereby reduced the recovery by
the parties at issue.

Id. atpp. 10-11.

" As to the sanction, the Committee analyzed the Rule XIX, Section 10(C) factors
and found that Respondent had violated duties owed to his client(s); the legal system,
(including the federal and Louisiana state courts); other counse} involved in the litigation;
and the legal profession. The Committee also determined that Respondent acted with
imowledge and intent in that he had been expressly advised and made aware of the conflict.
The Committee found that Respondent's misconduct caused actual, tangible harm,
including;

+ Delayed payment to the family of approximately six to eight months dueto his
persistent [iti gation;

« Additional expenses on behalf of all parties, especially due to Respondent's
motion to intervene in the federal court settlement and his subsequent
appeal to the U.S, Fifth Circuit; and

+ Additional attorney's fees by requiring other legal counsel to do an extensive
amount of otherwise unnecessary work -~ therefore reducing recovery by
the injured parties as the direct result ofthe protracted delay of resolution
and litigation Respondent caused.

8




Id atp, 12.

Aggravating factors found by the Commiitee included Respondent’s negligent or
deliberate failure to engage at all in the disciplinary process; pattern of misconduct evidenced
by Respondent’s continued insistence on conflicted representation of the two parties to the
fawsuit; refusal of Respondent to acknowledge the wrongful nature of the conflict ~- and refusal
to heed multiple admonitions, warnings and rulings; and a selfish, clearty financially driven
motive for Respondent’s pattern of maintaining the conflicted represeutations in question.
Mitigating factors found by the Committes included absence of a prior disciplinary record and
the fact that the harm caused, while real, is moderate.

In determining the appropriate sanction, the Committee noted that “[i]n light of
Respondent's failure to engage with LADB and the persistent unanswered factual questions
surrounding the filings in this case, the Committee believes that requiring the respondent
Plaisance to engage with [the] process is a necessary component of any appropriate sanction
in this matter. . . . Hrg. Comm, Rpt.; p. 19. The Committee explained that the Board and
Court have imposed sanctions ranging from public reprimand to suspensions based upon
concurrent conflicts of interest similar to the facts presented in this matier. After discussing
the similar matters of In re Vidrine, 2011-1209 (La. 10/7/11); 72 So.2d 345, In re Beevers,
16-DB-014, Ruling of the Louisiana Attorney Disciplinary Board (1/22/18); In re Cook,
2018-1076 (12/5/2018), 319 So0.3d 272; and Jn re August, 2010-1546 (10/15/10), 45 So.3d
1019, the Committee determined that a two-year and one-day suspension, with one year
deferred, is the appropriate sanction in this matter and recommended same. The Committee

also recommended that Respondent be assessed with all costs and expenses of these




proceedings in accordance with Rule XIX, Section 10.1.
ANALYSIS OF THE RECORD BEFORE THE BOARD

L Standard of Review

The powers and duties of the Disciplinary Board are defined in Section 2 of Louisiana
Supreme Cowrt Rule XIX. Rule XI¥, Section 2{(G)(2)(a) states that the Board is “to perform
appellate review functions, consisting of review of the findings of fact, conclusions of law, and
recommendations of hearing committees with respect to formal charges ... and prepare and
forward to the court its own findings, if any, and recommendations,” Inasmuch as the Board is
serving in an appellate capacity, the standard of review applied to findings of fact is that of
“manifest error.” Arcenequx v. Domingue, 365 So. 2d 1330 (La. 1978); Rosell v. ESCO, 549 So.
2d 840 (La. 1989). The Board conducts a de novo review of the hearing committee’s application
of the Rules of Professional Conduct, In re Hill, 90-DB-004, Recommendation of the Louisiana
Attorney Disciplinary Board {1/22/82).

A. The Manifest Error Inquiry

The Committee’s findings of fact are not manifestly erroneous and are adopted by the
Board. For further clarity, however, the Board also adopts the majority of the findings of fact
proposed by ODC in its pre-argument brief.® These factual findings are listed below (citations
largely omittedj.

Respondent’s Frustration of the Disciplinary Process
1. On September 10, 2020, during the ODC’s investigation, Respondent’s sworn statement
was scheduled. Just prior to the start of that s’wom statement, Respondent attempted to

postpone it in order “[tJo obtain the services of an attorney.” Despite teceipt of the

4 See pp. 2-10 of ODC’s pre-argument brief.
10
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compliaint nearly one year earlier, Respondent admitted during this October 5, 2020 sworn

statement that he had made no effort to retain an attorney to represent him.

The formal charges were filed in this matter on December 13, 2021, On January 4, 2022,
Respondent filed his answer to the formal charges. Respondent thereafter failed to suiamit
his identification of persons having knowledge of relevant facts, as required by Louisiana
Supreme Court Rule XIX, Scction 15A, On February 2, 2022, a scheduling conference
was held. Therein, the parties selected May 11-12, 2022 as the hearing dates. On April
11, 2022, Respondent filed a motion to continue the hearing, claiming that he needed more
time to retain counsel and that discovery was “incomplete.” ODC opposed that motion for
two primary reasons. First, Respondent had made no serious effort to retain counsei in the
two-and-a-half years since he was served with the complaint or in the four months since he
was served with the formal charges. Second, Respondent already had ample time to take
any legitimate depositions. By order dated April 18, 2022, Respondent’s motion to
continue was denied,

Respondent did not file a pre-hearing memorandum, On Apri! 25, 2022, Respondent filed
a motion for summary judgment. By order dated April 27, 2022, Respondent’s mation for
summary judgment was denied. See Rule XIX, Section 18(B).

OnMay 9,2022,a gecond motion for continuance was filed on Respondent’s behalf. That
motion represented that Respondent had retained attorney Luke Fontana (“Mr. Fontana™)
and that a continuéﬁce .was needed to “review discovery, take depositions, and determine
if discovery is complete.” By order dated May 9 2022, the second motion for continuance
was denied. Contrary to the representations in that motion, Respondent had not refained

Mr. Fontana, and Mr, Fontana did not file that motion. At the hearing in this matter, Mr.
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Fontana testified that In his fifty-seven years of practice, he had never represented an
attorney in a disciplinary proceeding,

On May 10, 2022, the Board contacted Respondent in advance of the heating. Claiming
“advice of counsel,” Respondent refused to speak with the Board, Respondent had not
spoken to purported counsel (Mr. Fontana) at the time he made, or even after, that false
representation.

On May 11, 2022, just prior to the start of the hearing, a third motion for continuance was
filed on Respondent’s behalf. That motion again represented that it had been filed by Mr.
Fontana, and that Respondent “was under the care of a medical doctor for health reasons”
and had “been restricted for any work-related activities,” Mr. Fontana did not file this
motion, The alleged medical form attached to the motion was presented by fraudulent
means, either by Respondent or Mr. Fonfana's former paralegal, Chase Campbell. The
third motion for continuance was denied,

Respondent failed to attend the hearing on May 11, 2022, During the hearing, ODC
requested that the record be temporarily left open to allow Respondent to “make any
evidentiary presentation he wished to make fo supplement this record.” By May 11, 2022
Minute Entry and Order, the Committee Chair granted ODC’s request and ordered that “the
recotd of this matter be held open for fifteen days, until May 26, 2022, to allow Respondent
to male any appropriate filing or submission.” The Board served that order on Respondent
the same day. Respondent did not file or submit anything by that deadline,

In light of concerns regarding whether Mr. Fontana actually was retained to represent
Respondent, by order dated August 10, 2022, the Committee Chair re-opened the hearing

for the limited purpose of determining whether Mr, Fontana represented Respondent. On
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August 26, 2022, ODC served a subpoena duces tecum on Respondent for the production
of records regarding Mr, Fontana’s alleged representation of Respondent, That production
was due on September L5, 2022, Respondent did not produce any records to ODC by or
after that deadiine. Respondent also did not altend the re-opened hearing on September
23, 2022, Respondent did not provide any explanation for his faiture to comply with
ODC's subpoena or his absence from the re-opened hearing,
The Underlying Miseonduct

On Tuae 14, 2017, Laery Taylor, Jr. ("Mr. Taylor”) and Lawan, the minor child of Mr,
Taylor and Melvia Hodges (“Ms, Hodges™), saffered injuries as a result of an automobile
acoident with an eighteen-wheeler truck, M. Taylor was the driver, and Lawan was a
passenger in the front seat of Mr. Taylor’s vehicle. On June 15, 2017, Ms. Hedges signed
a retainer agreement for Respondent to represent Ms, Hodges, individually and on behalf
of Lawan. Mr. Taylor also retained Respondent to represent Mr, Taylor’s interests related
to the accident.

From the date of the accident, it was clear that there was an un-waivable conflict of interest
in representing both Mr. Taylor and Lawan. Mr. Taylor had rear-ended the truck, and

therefore, had some comparative fault and liability in the matter, The police report

- documenting the accident specifically placed fault on Mr, Taylor and noted that he had

been issued a ticket for following too closely to the truck, Mr. Taylor’s drug screen also
tested positive fof ;l‘I-Ié, indicating that marijuana was present in his system at the time of
the accident. Respendent admitted during his sworn statement that he knew Mr, Taylor
“may have some fault” in the accident. At no time did Respondent disclose to his clients

that an un-waivable conflict of interest would exist in representing both Mr. Taylor and

13

L



11

12.

13,

14,

Lawan,

On July 27, 2017, Respondent (on behalf of Lawan) granted a full release of all claims
against Mr, Taylor to Progressive Insurance Company (*Progressive”), Mr, Taylor’s auto
liability insurer, in exchange for payment of the $15,000 limit under M, Taylor’s policy.
Respondent thereafter disbursed those settlement funds as follows: $5,000 to Ms. Hodges
(on behalf of Lawan), $5,000 to Mr, Taylor and $5,000 to Respondent as his attorney’s fee.
On October 18, 2017, Respondent filed a civil suit in state court (Civil District Court,
Parish of Orleans) on behalf of Mr, Taylor and Ms. Hodges, individually and on behalf of
Lawan, against the truck driver and the truck driver’s insurer. The lawsuit did not assert
any claims by Lawan alleging the comparative negligence of Mr. Taylor. On December 1,
2017, the defendants removed the lawsuit to federal court. Respondent thereafier
dismissed the lawsuit without prejudice. When asked why he dismissed the lawsuit,
Respondent testified during his sworn statement, “I think because of the fact that there may
have been conflicts of interest.”

Shortly after the lawsuit had been removed to federal court, Respondent approached the
Covington law firm of Leger & Shaw (“L&S firm”) about assisting him in pursuit of that
litigation. On December 26, 2017, the L&S firm advised Respondent that it would not do
so and that Respondent “should consult with ethics counsel as soon as possible as to how
{he] should proceed].]”

In early 2018, Respondent next approached the Texas law firm of Derrybeny Zips Wade,
PLLC (“DZW firm”) to gauge its interest in assisting in the litigation. On Match 9, 2018,

Respondent and Mr. Taylor executed a Consent to Associate Counsel permitting
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Respondent to associate the DZW firm on Mr. Taylor’s behalf.” On March 28, 2018,
Respondent met with the DZW firm at its Texas office to further discuss the matter, During
that a;nd subsequent meetings, the DZW finn discussed with Respondent his un-waivable
conflict of inferest and the need to have separate counsel represent Mr. Taylor and Ms,
Hodges (individually and on behalf of Lawan),

15. In May of 2018, the DZW firm associated the New Orleans law firm of Gainsburgh,
Benjamin, David, Meunier & Wasbauer (“GB firm™) to serve as local counsel in connection
with the claims of Ms. Hodges and Lawan only. On June 12, 2018, Ms. Hodges, Lawan,
and Respondent met with the GB and DZW firms. During that meeting, Respondent’s un-
waivable conflict of interest was again discussed. AsMr. Ecuyer (the complainant and one
of the GB firm attorneys) explained during the heating: .

[The GB firm] tried repeatedly and had discussions early on and throughout

about the conflict of interest, that [Respondent] couldn’t represent both
parties . . . [T]here was a conflict and [it was] un-waivable,

*kk

{Ms, Hodges] and {Lawan]} came to my office. [Respondent] came to the
office . . . . But I explained to [Lawan] and his mother about the conflict,
and . . . Respondent, when he was thers, that there was a conflict of interest
because dad could have some fault in this case and because of that fault, it
was an un-waivable conflict and that there would need to be separate
counsel for dad and for [Lawan] and mom, and that we were prepared to
represent mom and [Lawan] in this claim. They consented. They signed a

retainer . . . . With — and [Respondent] expressed an understanding that he
could not represent both sides, . . . we spent a lot of time talking about that
conflict.

May 11,2022 Tr,, pp. 47, 51-52.

7 However, the consent document contained in the record (ODC Exhibit 1, BN 34) does not show that the DZW firm
signed the document.
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At this meeting, Ms, Hodges was presented with a retainer agreement that reflected that
DZW, GB and Plaisance would all represent Ms. Hodges and Lawan. The retainer was
signed by Ms. Hodges, individually and on behalf of Lawan, Plaisance, and GB attorney,
Michael Ecuyer.

16. On June 14, 2018, the GB firm filed a new lawsuit on behalf of Ms, Hodges and Lawan
in the Eastern District of Louisiana, entitled Hodges v. James, Case No, 2:18-cv-5889 (E.D.
La). Respondent was not listed as counsel on that complaint due to uncertainty as to
whether he was admitted to practice before the Eastern District, and moreover,

whether he was eligible to practice law. On that same date, Mr, Taylor -- assisted by
Respondent -- also filed a new lawsuit in the Eastern District of Louisiana, titled Taylor
v, CDMT Trucking, Case No. 2:18-cv-5903 (E:D. La). M. Taylor's filing was submitted

* as a pro se filing. On June 22, 2018, Respondent filed an ex parte motion to enroll as

counsel for Mr. Taylor in his case, which was granted by the federal court on June 26,
2018,

17. On July 16, 2018, the federal court issued an order consolidating both matters. At no time
prior to the consolidation did Respondent terminate his representation of Ms, Hodges and
Lawan, On August 29, 2018, attorney Chris Robinson filed an ex parte motion to substitute ‘
himself in place of Respondent as Mr, Taylor’s attorney in the federal suit. This filing was
the first notice received by the GB firm that Respondent had earlier enroEied as counsel for
M, Taylor. This motion to substitute was granted on September 12, 2019. Mr. Ecuyer
testified about his surprise in learning that Respondent had enrolled as M. Taylor’s counsel
in the consolidated litigation:

This was after we had the discussion in our office explaining the counflict
and that he could not represent both sides of the litigation. When we gota
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copy of this [motion to enroll], we went back to Ms. Hodges and [Lawan]
and Texas Counsel and said, ‘Don’t know’ - ‘He didn’t call us.
[Respondent] didn’t call us. Didn’t advise anything,’ So we had [Ms.
Hedges and Lawan] redo another coniract, hiring just Texas counsel and us
and took [Respondent] out of the representation in that retainer.

May 11,2022 Tt,, pp. 54-55.

18. On September 6, 2018, Ms. Hodges executed a new retainer agreement, individually and
on behalf of Lawan, with only the DZW and GB firms,

19. On Qctober 16, 2018, Respondent filed a “Motion/Petition to Intervene to Collect Attorneys
Fee” in the consolidated action, claiming that he was entitled to collect an attorney’s fee
from any seftlenent of Ms. Hodges and Lawan’s claims. The pleading was later stricken
from the record as deficient by the clerk of court.

20. On May 7, 2019, a mediation was held, and the consolidated action was settled. Respondent
collected an attorney’s fee out of the seftlement of Mr, Taylor’s claims. Respondent again
asserted that he had a right to collect an attorney’s fee from the settlement of Ms. Hodges’
and Lawan’s claims. On June 17, 2019, the DZW firm sent Respondent a letter which
stated, in pertinent part: “Importantly, we have previously discussed our concerns, on
several occasions, of any potential fee sharing with you given what we believe are clear
conflicts of interest that exist in connection with your claim to fees from the settlement of
Plaintiffs’[.J** On August 15, 2019, Respondent instructed the DZW firm not to disburse
any of Ms. Hodges’ and Lawan’s seftlement funds pending resolution of Respondent’s fee

claim.

21. As a result of Respondent’s actions, counsel for Ms, Hodges and Lawan sought

¥ In June of 2019, Respondent produced to DZW two undated waivers of conflict of interest purportedly signed by
Ms, Hodges and Mr, Taylor. As previously discussed, Respendent’s conflict of interest could not be waived, Further,
without any meaningful discussion of the conflict {ssues, Mr, Taylor and Ms. Hodges (individually and on behalf of
Lawan) could not have given informed consent, even if Respondent’s conflict had been waivable,
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confirmation from the federal court that Respondent could not share in attorney’s fees
derived from their settlement. On September 4, 2019, the DZW and GB firms filed a
Motion to Determine Confiict-Free Status and Entitlement to Attorneys’ Fees (“Conflict
Motion™) in the consolidated litigation. Respondent was served with a copy of; but did
not file any opposition to, the Conflict Motion.
22. On Octobet 7, 2019, the court issued an order which confirmed Respondent’s conflict of
interest:
The police report at the time of the accident placed fault for the accident on
Taylor, and he tested positive for THC following the collision.
Accordingly, it was clear from the outset that there was a possibility that

Taylor was at least partiaily liable for the injuries sustained by [Lawan] in
the accident.

B4
Here, it is clear that Plaisance’s ability to secure damages for [Lawan]

against those who caused his injuries was limited by his loyalty to Taylor,
a possible cause of [Lawan’s] injuries . . ..

The order ultimately concluded: “Because Plaisance received a fee from the settlement of
Taylor’s claims, he Is not entitled to share in the fees from the settlement of [Ms. Hodges®
and Lawan’s] claims.”
23. Despite his failure to oppose the Conflict Motion, Respondent appealed from the court’s
ordey to the United States Fifth Ciccuit Court of Appeals on December 18,2019, On March
19, 2020, the appellate court dismissed Respondent’s appeal due to lack of jurisdiction,
B. De Novo Review~ )
The Committee correctly found that Respondent violated Rules 1.4, 1,7(a), and 8.4(d). The
Board adopts these findings and the Comumittee’s reasoning therefor, The Committee erred in
finding a violation of Rule 3.3; -as the citing of this alleged rule violation appears to be a

typographical error in the formal charges. Instead, it appears that ODC intended to allege a
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violation of Rule 3.1. Each alleged rule violation is discussed below:

Rule 1.4: Rule 1,4(b) states that “the lawyer shall give the client sufficient information to
participate intelligently in decisions concerning the objectives of the representation and means by
which they are to be pursued.” By failing to adequately inform Ms. Hodges (individually and on
behalf of Lawan) and Mr. Taylor of his un-waivable conflict of interest, Respondent failed to give
them sufficient information to participate intelligently in decisions concerning their
representation/choice of counsel in the state and federal court litigation, As Respondent testified
in his sworn statement, he did not explain the issues associated with his conflict in any detail to
his clients:

Tdidn’t get too much into it terms ofcross examinations because Larry’s a laborer,

I mean, he doesn’t have a legal mind, . . . I didn’t get into too much because both

of them [Mr. Taylor and Ms. Hodges] are laborers or lay persons. I didn’t get too

much into the details of the cross examination and those things. 1 just said, “We

might have a possible conflict of interest.”
~ ODC Exhibit 3, BN 167-69.

Respondent’s failure to give Mr, Taylor and Ms, Hodges sufficient information concerning
his conflict of interest violated this Rule,

Rule 1.7(a}: Rule 1.7(a) provides that a lawyer shail not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if!

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially

limited by the lawyer’s respousibilities to another client, a former client, or a third
person or by a personal interest of the lawyer,

Hers, Reépondent’s representation of Mr, Taylor was directly adverse to his representation

of Lawan and Ms, Hodges (who filed suit individually and on behalf of Lawan) in violation of

Rule 1.7(a)(1). Mr. Taylor was driving the vehicle during the accident in which his son and front
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seat passenger, Lawan, was injured, Mr. Taylor rear-ended a truck, and therefore, had some
comparative fault and liability in the accident. The police report documenting the accident
specifically placed fault on Mr. Taylor and noted that he had been ticketed for following too closely
to the truck, Mr, Taylor’s drug screen also tested positive for THC, indicating that marijuana was
present in his system at the time of the acoident. M. Taylor’s fault was sure to become an issue
in the consolidated federal court litigation; in fact, Progressive Notthern Insurance Company lists
in its answer in the Hodges suit as its Fifth Defense that the accident was caused by the negligence
of “Larry Taylor, and/or other third parties over whom [Progre_ssive] had no control.” ODC
Exhibit 19, BN 317,

Further, there also existed a significant risk that the representation of Mr. Taylor would be
limited by Respondent’s responsibilities to Ms. Hodges and Lawan, Moreover, his representation
of Ms. Hodges and Lawan would be limited by Respondent’s representation of Mr. Taylor, This
circumstance violates Rule 1.7(2)(2).

Rules 3.3 and 3.1: In Louisiana State Bar Ass’'n v. Keys, 88-2441 (La, 9/7/90), 567 So0.2d 588,

591, citing Jn re Ruffalo, 390 U.S. 544, 88 S.Ct. 1222, 20 L..Bd. 2d 117 (1968), the Court held that
due process requires that an attorney be given notice of the misconduct for which the disciplinary
authority seeks to sanction him. A Rule 3.3 violation is alleged in the formal charges. This rule
addresses candor toward a tribunal, and provides, in pertinent part, that a lawyer shall ot
knowingly make a false statement of fact or law to a tribunal. However, the facts of the formal
charges do not allege conii'uct'involving a knowingly false statement made to a court, as is
necessary for a Rule 3.3 violation. Accordingly, it appears that the allegation of the Rule 3.3
violation was a typographical error,

Instead, the facts allege that Respondent sought “to collect attorney’s fees in pursuit of a
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conflicted representation,” and describe how he filed impermissible (i.e., frivéll\;;) pleadings to
recover an attorney’s fee despite the existence of an un-waivable conflict. More specifically,
Respondent sought to intervene in the federal litigation and improperly receive attorney’s fees for
his representation regarding “Lawan Rousell’s case or claims.”® He also appealed to the Fifth
Circuit Court of Appeals the district court’s ruling which confirmed his conflict of interest and
prevented him from receiving attorney’s fees from Ms, Hodges or Lawan,

The substance of the formal charges gave Respondent adequate notice of the asserted
sanctionable misconduct, which constitates a violation of Rule 3.1, not 3.3, Rule 3.1 states, in
pertinent part, that a lawyer shall not bring or defend a proceeding, or assert or controvert an issue
therein, unless there is a basis in law and fact for do;ng so that is not frivolous, which includes a
good faith argument for an extension, modification or reversal of existing law,

By frivolously pursing attorney’s fees in the court system, to which he clearly was not
legally entitled, Respondent violated Rule 3.1. The Board finds a violation of this Rule, although
not specifically charged. See In re Aucoin, 2021-0847 (La. 12/7/21), 328 So.3d 409, 415 n. 2
(where the substance of the formal charges gave respondent adequate notice of the asserted
sanctionable misconduct, the Board was correct in finding a violation of a rule not specially
charged by the ODC). ‘
Rule 8.4(d): Rule 8.4(d) provides that it is professional misconduct for a lawyer to engage in
conduct that is prejudicial to the administration of justice. As noted by the Committee,
Respondent’s protracted insjstqnce on representing the interests of both the father and the minor
child following the auto accident prejudiced the administration of justice in that he disregarded the

requirement of conflict-free representation of at least two ciients and jeopardized their recovery of

9 As noted above, Respondent’s motion/petition to intervene was later stricken by clerk of court due to its deficiencies,
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damages for injuries; caused additional work for legal counsel and the federal courts becauss of

the conflict issue; caused the delay in the payment of damages in the form of settlement funds to
Lawan and Ms. Hodges for approximately seven months; and caused added expenses to the
litigants, especially due to his motion to intervene in the federal court settlement and his subsequent
fitvolous appeal to the Fifth Citcuit Court of Appeals. Respondent has additionally violated this
Rule.
II. The Appropriate Sanction
A. The Rule XIX, Section 18(C) Factors

" Louisiana Supreme Court Rule XIX, §10(C), states that when imposing a sanction after a

finding of lawyer misconduct, the Court or Board shail consider the following factors:

(1) Whether the lawyer has violated a duty owed to a client, to the public, to the legal system,
ot to the profession;

(2) Whether the lawyer acted intentionally, knowingly, or negligently;
(3) The amount of the actual or potential injury caused by the lawycr;s misconduct; and
(4) The existence of any aggravating or mitigating factors.

Here, Respondent has violated duties owed to his clients, the legal system, and the
profession. His conduct was knowing and iutentional. The Committee correctly found that
Respondent’s misconduct caused actual hatm. Aggravating factors inc-lude prior
disciplinary. offense (2002 diversion for negotiating a setilement without client consent);
dishonest or selfish motive; pattern of misconduct; multiple offenses; bad faith obstruction
of the disciplinary proceeding by intentionally failing to corply with rules or orders of the
disciplinary agency; refusal to acknowledge wrongful nature of conduct; and substantial

experience in the practice of law (admitted in 1989), No mitigating factors are present.
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B. ABA Standards and Case Law

Under the ABA’s Standards for Imposing Law Sanctions, suspension is the baseline
sanction in this matter. Standard 4.32 provides that suspension is generally appropriate
when a lawyer knows of a conflict of interest and does not fully disclose to a client the
possible effect of that conflict, and causes injury or potential injury to a client. In the instant
matter, Respondent failed to fully disclose or acknowledge to his clients the possible effect
his conflict of interest could have had on them. Actual harm occurred in that his failure to
acknowledge the conflict led to further litigation and costs for his clients and to a sybstantial
delay in Ms. Hodges and her son receiving their settlement funds.

Sanctions ranging from a public reprimand to a significant suspension have been
imposed for similar misconduct. For example, in frnre Vidrine, the Court upheld the Board's
imposition of a public reprimand upon Mr. Vidrine for engaging in a concurrent conflict of
interest and for making false representationsto a tribunal, 20111209 (La. 10/7/11), 72 So0.3d
345, See also In re Vidrine, 10-DB-015, Ruling of the Louisiana Attorney Disciplinary
Board (6/3/11), M. Vidrine was initiaily retained by two siblings seeking to probate the wills
of their deceased parents. The siblings were named co-execptors in the wills, The wills
disinherited three other siblings. However, the two siblings decided not to proceed with the
probate. Rather, Mr, Vidrine prepared and filed a petition on behalf of all five siblings
seeking to proceed with the matter as an intestate succession. The petition falsely stated that
there was no will. Subsequently, the two siblings favored by the wills had a change of heart
and Mr. Vidrine filed the wills for probate on their behalf, which was detrimental to the three

other siblings. The Board found that Mr, Vidrine negligently engagedin a conflict of interest
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and knowingly filed pleadings containing mistepresentations. The Board determined that

Me. Vidrine's misconduct caused actual harm in the form of frustration and delay, but it did
not cause actual financial harm. The only aggravating factor was Respondent's substantial
expetience in the practice of law. There were several mitigating factors: absence of a prior
disciplinary record, absence of a dishonest or selfish motive, timely effort to rectify the
consequences of the misconduct, full and free disclosure to the disciplinary board and a
cooperative attitude toward the proceeding, character and reputation, and remorse.

In Inre Beevers, the Board publicly reprimanded Mr. Beevers based upon a conflict
of interest he had with the executor of a succession who was determined to be Mr. Beeverg’
client. 16-DB-014, Ruling of the Louisiana Attornoy Disciplinary Board (1/22/18), Mr.
Beevers represented the executor's father in a contested succession. Mr. Beevers took certain
actions against the executor in the succession matter, iticluding filing a motion to have him
removed as executor. It was determined that the executor was, in fact, represented by Mr,
Beevers and his law firm. The Board upheld the Committee's findings that Mr. Beevers acted
negligently and did not cause any actnal injury. Aggravating factors included two prior
disciplinary offenses and substantial experience in the practice of law, Mitigating factors
included full and free disclosure to ODC and cooperative attitude toward the proceedings,
absence of dishonest or selfish motive, character or reputation, remorse, and remoteness of the
prior offenses.

In In re Cook, the Court suspended Mr. Cook for six months, with all but thirty days
deferred, for engaging in a conflict of interest in a successton matter. 2018-1076 (12/5/2018),

319 So.3d 272, Three siblings hired Mr, Cook to complete the succession of their deceased
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mother, At the direction of two of the siblings, Mr, Cook prepared a petition and judgment of
possession. contrary to the inferest of the third sibling. Upon realizing this, the third sibling
hired another attorney to protect and pursue his interests, Despite this conflict, Mr. Cook
continned to represent the other two siblings. The Court found that Mr. Cook acted
negligently. The following mitigating factors were present: the absence of a priot disciplinary
record, the absence of a dishonest or selfish motive, full and free disclosure to the disciplinary
board and a cooperative attifude toward the proceedings, inexperience in the practice of law
(admitted 2012), and remorse, The only aggravating factor present was Mr. Cook's

indifference to making restitution,

In In re Bellaire, the respondent engaged in a conflict of interest when he represented
both a buyer and seller in a real estate transaction without obtaining a conflict waiver. He
also failed to cooperate with ODC’s investigation. He was found to have violated Rules
1.7(a), 1.9(a), 8.1(b), and 8.1(c). 2022-1084 (La. 9/27/22), 347 So.3d 14, He acted
negligently in engaging in the conflict of interest and knowingly in failing to cooperate with
ODC. He also caused actual harm to his client and the disciplinary system. Three aggravating
factors were present: pattern of misconduct, refusal to acknowledge the wrongful nature of
the cpnduct, and substantial experience in the practice of law (admitted in 2002), Four
mitigating factors were also present: absence of a prior disciplinary record, absence of
dishonest or selfish niotive, personal problems, and character or reputation. Given that some
of Mr. Bellaire's conduct was knowing, combined with the aggravating factors present, the
Court determined that an actual petiod of suspension was wartanted. Mr. Bellaite was
suspended from the practice of law for six months, with 21l but ninety days deferred.

In In re Lapeyrouse, the respondent engaged in a conflict of interest by providing legal
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ad\fzce‘t.(.)“l.aoth his client and bis client’s estranged wife in connection with their divorce and
by disclosing confidential information to his client’s estranged wife, Te later filed a
defamation petition against his client and another withess based on the information they
provided to ODC regarding his conflict of interest, 2022-0571 (La. 10/21/22), 352 80.34 59.
M, Lapeyrouse’s misconduct violated Rules 1.6, 1.7(a)(2), 3.1, 8.4(a), and 8.4(d), as wel! as
Louisiana Supreme Court Rule XIX, Sections 9(a) and 12A. He acted knowingly and caused
aciual and potential harm, There were four aggravating factors present: dishonest or selfish
motive, muitiple offenses, refusal to acknowledge the wrongful nature of the conduet, and
substantial experience in the practice of law. One mitigating factor was present: absence of a
prior disciplinary record. M. Lapeyrouse was suspended from the practice of law for a peviod
of one year, with six months deferred.

In {1 re August, the Court suspended Ms. Aupgust for two years, with.ali but sixty days
deferred, for allowing a wrongful death action 1o prescribe, misleading the client about the
prescription, and failing to withdraw from the matter after being sued for malpractice by the
client (thereby creating a conflict). 2010-1546 (10/ 15/10), 45 S0.3d 1015. The Court found
that Ms. Auvgust acted negligently in failing to timely file the wrongful death lawsuit;
{hereafter, she acted knowingly, if not intentionaily., Her conduct caused actual and potential
harm. The Court recognized the following aggravating factors: prior disciplinary offenses, a
dishonest or selfish motive, and substantial experience in the practice of law. The mitigating
factors of full and free disclosure to the disciplinary board and a cooperative attitude toward
the proceedings and remoteness of prior offenses were also presert.

In the matter at hand, Respondent’s misconduct was knowing and intentional, I an

effort to collect a fee, he repeatedly ignored the advice of the other counsel with whom he
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consulied in the Hodges/Rousell/Taylor litigation concerning his un-waivable conflict of

interest. He aiso filed a frivolous appeal in the Fifth Circuit Cowrt of Appeals following the
district court’s confirmation that he had a conflict of interest. Fis mental intent is similar to
that seen n Lapeyrouse (knowing) and August (knowing, if not intentional), and as seen in
those matters, his misconduct also caused actual harm. Seven aggravating factors and no
mitigating factors are present in the instant matter, The sanction relating to his misconduct
involving his conflict of interest falls in between Lapeyrouse and Augusi. Moreover, the
Committee was rightfully distwbed by Respondent's “persistent non-patticipation in this
process,” Hrg, Comm. Rpt., pp. 18-19. Such egregious conduct is addressed by the
aggrevating factor of bad faith obstruction of the disciplinary proceeding by intentionally
failing to comply with rules or orders of the disciplinary agency. Clearly, ODC and the
Commitice went to great lengths to ensure that Respondent had the formal opportunity to
address the wnmusual filings in this matter, submit any evidence he wanted considered, and
participate in the hearings, but he failed {o do so.

Given the totality of the misconduet, the significant aggravating factors, ABA Standard
4,32, and the case law cited above, the Committee’s recommended sanction of a two-year and
one-day suspension, with one year deferred, appears to be reasonable and is adopted by the
Board. Su.ch a suspension will require Respondent to petition for reinstaternent under Rule
XIX, Section 24, should he wish 1o re-enter the practice of law, He will ondy be reinstated
trpon order of the Court, after meeting the requivements of Section 24(E) (or showing good or
sufficient reason why he should nevertheless be reinstated) and demonstrating his fitness to
practice law. The Board also adopts the Commities’s recommendation that Respondent be

assessed with all costs and expenses of these proceedings in accordance with Rule XIX,
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Section 10.1,

CONCLUSION
The Board adopts the Committee’s findings of fact, with the clarifications noted
above, and its findings that Respondent violated Rules 1.4, 1.7(a), and 8.4(d). The Board also
finds that Respondent violated Rule 3.1. The Board further adopts the Committee’s
recommended sanction of a two-year and one-day suspension, with one year deferred,
Finally, the Board. adopts the Committee’s recommendation that Respondent be assessed
~with all costs and expenses of these proceedings in accordance with Rule XIX, Section 10.1.
RECOMMENDATION
Given the above, the Board recommends that Respondent be suspended from the
practice of law for two years and one day, with one year of the suspension deferred. The
Board also recommends that Respondent be assessed with all costs and expenses and these
proceedings in accordance with Rule XIX, Section 10.1,
LOUISIANA ATTORNEY DISCIPLINARY BOARD
R, Alan Breithaupt
Todd 8, Clemons
Albert R. Dennis HI
Susan P. DesOrmeaux
Aldric C, Poirier, Jv.

M. Todd Richard
Lori A. Waters

DocuSigned by:
By: GM%M
\—zserseconPyinla H, Clayton

FOR THE ADJUDICATIVE COMMITTEE

James B, Letten - Recused.
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APPENDIX

Rule 1.4. Communication

{a) A lawyer shall: (1} promptly Inform the client of any decision or clrcumstance with

respect to which the client's informed consent, as defined in Rule 1.O(e), is required by

these Rules; (2) reasonably consult with the client about the means by which the client's

objectives are to be accomplished; (3) keep the client reasonably informed about the

status of the matter; (4) promptly cornply with reasonable requesis for information; and

(5) consult with the client about any relevant limitation on fhe lawyer's conduct when the

lawyer knows that the client expects assistance not pertnitted by the Rules of
Professional Conduct or other law.

(b) The lawyer shall give the client sufficient information to participate intelligently in

decisions concerning the objectives of the representation and the means by which they

are to be pursued.

() A lawyer who provides any form of financial assistance to a client during the course

of a representation shall, prior to providing such financial assistance, inform the client in-
writing of the terms and conditions under which such financial assistance is made,

inciuding but not limited to, repayment obligations, the imposition and rate of inferest

ot other charges, and the scope and limitations imposed upon lawyers providing

financial assistance as set forth in Rule L8(e).

Rule 1.7. Conflict of Interest: Current Clients

(2) Bxcept as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of ierest
exists ifi (1) the representation of one client will be direstly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyet's responsibilities to another client, a former client or a
third petson o7 by & personal interest of the lawyer.

Rule 3.1, Meritorious Claims and Contentions

A lawyer shall not bring or defend a procesding, or assert or confrovert an issus thereln, unless
there is a basis in law and fact for doing so that is not frivolous, which includes a good faith
argument for an extension, modification or reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the respondent in a proceeding that could result in
incarceration, may nevertheless so defend the proceeding as to require that every clement of
the case be established. .

Rule 3.3. Candor Toward the Tribunal
{(a) A lawyer shall not knowingly: (1) make a false statement of fact or law to a tribunal
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or fail to correct a false statement of material fact or law previously made to the tribunal
by the lawyer; (2) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the position of the client and
not disclosed by opposing counsel; or (3) offer svidence that the lawyer knows to be
false. If a lawyer, the lawyer's client, or a witness called by the lawyer, has offered
material evidence and the lawyer comes to know of its falsity, the lawyer shall take
reasonable remedial measures including, if necessary, disclosure to the tribunal, A
lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal
matter, that the lawyer reasonably believes is false,

(b) A lawyer who represents a client in an adfudicative proceeding and who knows that
a person intends to engage, is engaging or has engaged in crimina? or fravdulent conduct
related to the procesding shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal . .

{c) The duties stated in paragraphs (a)and (b) continue to the conclusion of the
proceeding and apply even if compliance requires disclosure of information otherwise
protected by Rule 1.6,

(d) ]n an ex parte proceeding, a lawyer shall inform the wibunal of all material facts
known o the fawyer that will enable the tribunal to make an informed decision, whether
or not the facts are adverse,

Rule 8.4, Misconduet
It is professional misconduct for a lawyer to:

(d) Engage in conduct that is prejudicial to the administration of justice,
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CERTIFLCATE OF MAILING

In re: Kenneth M, Plaisance
Docket No(s). 21-DB-066

I hereby certify that a copy of the Recommendation of the Louisiana Attorney
Disciplinary Board has this day been mailed and emailed to the Respondent(s) and/or
the Counsel for the Respondent(s) by United States Mall and E-Flled to the Office of

Disciplinary Counsel this 3" day of November, 2023 at the following address:

Mr, Kenneth M. Plaisance
Attorney at Law
2202 Touro Street
New Orleans, LA 70119

Mr. Christopher D, Kiesel
Deputy Disciplinary Counsel
4000 South Sherwood Forest Blvd.
Suite 607
Baton Rouge, LA 70816

. )

DONNA L. ROBERTS
BOARD ADMINISTRATOR
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2800 Veterans Memorial Boulevard, Suite 310
Metairle, Louisiana 70002
Phone: (504) 834-1488 » Fux: (504) 834-1449 < 1-800-489-8411

November 3, 2023

Ms. Veronica O. Koclanes

Clerk of Court 1 4 6 O
Louisiana Supreme Court 2,3 ‘ B »

400 Royal Street ‘
Suite 4200

New Orieans, LA 70130-8102

In Re: KENNETH M, PLAISANCE
DOCKET NO(S).: 21-DB-066
(FORMAL CHARGES)

Dear Ms, Koclanes:

We are transmitting herewith the records in the above referenced case pursuant
to Supreme Court Rule XIX. Enclosed please find the following:

1. One (1) Original of Record -1 Vol.
2. One (1) Duplicate Original of Record ~ 1 Vol.
3. Two (2) Copies of Formal Charges, Answer, Hearing Committee
Report & Recommenciation to the Supreme Court
4. Two (2) Originai Exhibit — ODC
. (2) Transcript
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INTERNAL PROCEDURAL RULES
Board of Disciplinary Appeals

Current through September 24, 2024

I. GENERAL PROVISIONS

Rule 1.01. Definitions

(a) “BODA” is the Board of Disciplinary Appeals.

(b) “Chair” is the member elected by BODA to serve as
chair or, in the Chair’s absence, the member elected by
BODA to serve as vice-chair.

(c) “Classification” is the determination by the CDC under
TRDP 2.10 or by BODA under TRDP 7.08(C) whether a
grievance constitutes a “complaint” or an “inquiry.”

(d) “BODA Clerk” is the executive director of BODA or
other person appointed by BODA to assume all duties
normally performed by the clerk of a court.

(e) “CDC” is the Chief Disciplinary Counsel for the State
Bar of Texas and his or her assistants.

(f) “Commission” is the Commission for Lawyer
Discipline, a permanent committee of the State Bar of
Texas.

(g) “Executive Director” is the executive director of
BODA.

(h) “Panel” is any three-member grouping of BODA under
TRDP 7.05.

(i) “Party” is a Complainant, a Respondent, or the
Commission.

(G) “TDRPC” is the Texas Disciplinary Rules of
Professional Conduct.

(k) “TRAP” is the Texas Rules of Appellate Procedure.

(1) “TRCP” is the Texas Rules of Civil Procedure.

(m) “TRDP” is the Texas Rules of Disciplinary Procedure.
(n) “TRE” is the Texas Rules of Evidence.

Rule 1.02. General Powers

Under TRDP 7.08, BODA has and may exercise all the
powers of either a trial court or an appellate court, as the
case may be, in hearing and determining disciplinary
proceedings. But TRDP 15.01 [17.01] applies to the
enforcement of a judgment of BODA.

Rule 1.03. Additional Rules in Disciplinary Matters

Except as varied by these rules and to the extent applicable,
the TRCP, TRAP, and TRE apply to all disciplinary
matters before BODA, except for appeals from
classification decisions, which are governed by TRDP 2.10
and by Section 3 of these rules.

Rule 1.04. Appointment of Panels

(a) BODA may consider any matter or motion by panel,

except as specified in (b). The Chair may delegate to the
Executive Director the duty to appoint a panel for any
BODA action. Decisions are made by a majority vote of
the panel; however, any panel member may refer a matter
for consideration by BODA sitting en banc. Nothing in
these rules gives a party the right to be heard by BODA
sitting en banc.

(b) Any disciplinary matter naming a BODA member as
Respondent must be considered by BODA sitting en banc.
A disciplinary matter naming a BODA staff member as
Respondent need not be heard en banc.

(c) BODA may, upon decision of the Chair, conduct any
business or proceedings—including any hearing, pretrial
conference, or consideration of any matter or motion—
remotely.

Rule 1.05. Filing of Pleadings, Motions, and Other
Papers

(a) Electronic Filing. All documents must be filed
electronically. Unrepresented persons or those without
the means to file electronically may electronically file
documents, but it is not required.

(1) Email Address. The email address of an attorney or
an unrepresented party who electronically files a
document must be included on the document.

(2) Timely Filing. Documents are filed electronically by
emailing the document to the BODA Clerk at the email
address designated by BODA for that purpose. A
document filed by email will be considered filed the day
that the email is sent. The date sent is the date shown for
the message in the inbox of the email account designated
for receiving filings. If a document is sent after 5:00 p.m.
or on a weekend or holiday officially observed by the
State of Texas, it is considered filed the next business
day.

(3) It is the responsibility of the party filing a document
by email to obtain the correct email address for BODA
and to confirm that the document was received by
BODA in legible form. Any document that is illegible or
that cannot be opened as part of an email attachment will
not be considered filed. If a document is untimely due to
a technical failure or a system outage, the filing party
may seek appropriate relief from BODA.

(4) Exceptions.

(i) An appeal to BODA of a decision by the CDC to
classify a grievance as an inquiry or a complaint is not
required to be filed electronically.

(ii)) The following documents must not be filed
electronically:

a) documents that are filed under seal or subject to
a pending motion to seal; and

b) documents to which access is otherwise
restricted by court order.
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(iii) For good cause, BODA may permit a party to file
other documents in paper form in a particular case.

(5) Format. An electronically filed document must:

(i) be in text-searchable portable document format
(PDF);

(i) be directly converted to PDF rather than scanned,
if possible; and

(iii) not be locked.

(b) A paper will not be deemed filed if it is sent to an
individual BODA member or to another address other than
the address designated by BODA under Rule 1.05(a)(2).

(c) Signing. Each brief, motion, or other paper filed must
be signed by at least one attorney for the party or by the
party pro se and must give the State Bar of Texas card
number, mailing address, telephone number, email address,
and fax number, if any, of each attorney whose name is
signed or of the party (if applicable). A document is
considered signed if the document includes:

(1) an “/s/” and name typed in the space where the
signature would otherwise appear, unless the document
is notarized or sworn; or

(2) an electronic image or scanned image of the
signature.

(d) Paper Copies. Unless required by BODA, a party need
not file a paper copy of an electronically filed document.

(e) Service. Copies of all documents filed by any party
other than the record filed by the evidentiary panel clerk or
the court reporter must, at or before the time of filing, be
served on all other parties as required and authorized by the
TRAP.

Rule 1.06. Service of Petition

In any disciplinary proceeding before BODA initiated by
service of a petition on the Respondent, the petition must
be served by personal service; by certified mail with return
receipt requested; or, if permitted by BODA, in any other
manner that is authorized by the TRCP and reasonably
calculated under all the circumstances to apprise the
Respondent of the proceeding and to give him or her
reasonable time to appear and answer. To establish service
by certified mail, the return receipt must contain the
Respondent’s signature.

Rule 1.07. Hearing Setting and Notice

(a) Original Petitions. In any kind of case initiated by the
CDC’s filing a petition or motion with BODA, the CDC
may contact the BODA Clerk for the next regularly
available hearing date before filing the original petition. If
a hearing is set before the petition is filed, the petition must
state the date, time, and place of the hearing. Except in the
case of a petition to revoke probation under TRDP 2.23
[2.22], the hearing date must be at least 30 days from the
date that the petition is served on the Respondent.
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(b) Expedited Settings. If a party desires a hearing on a
matter on a date earlier than the next regularly available
BODA hearing date, the party may request an expedited
setting in a written motion setting out the reasons for the
request. Unless the parties agree otherwise, and except in
the case of a petition to revoke probation under TRDP 2.23
[2.22], the expedited hearing setting must be at least 30
days from the date of service of the petition, motion, or
other pleading. BODA has the sole discretion to grant or
deny a request for an expedited hearing date.

(c) Setting Notices. BODA must notify the parties of any
hearing date that is not noticed in an original petition or
motion.

(d) Announcement Docket. Attorneys and parties
appearing before BODA must confirm their presence and
present any questions regarding procedure to the BODA
Clerk in the courtroom immediately prior to the time
docket call is scheduled to begin. Each party with a matter
on the docket must appear at the docket call to give an
announcement of readiness, to give a time estimate for the
hearing, and to present any preliminary motions or matters.
Immediately following the docket call, the Chair will set
and announce the order of cases to be heard.

Rule 1.08. Time to Answer

The Respondent may file an answer at any time, except
where expressly provided otherwise by these rules or the
TRDP, or when an answer date has been set by prior order
of BODA. BODA may, but is not required to, consider an
answer filed the day of the hearing.

Rule 1.09. Pretrial Procedure
(a) Motions.

(1) Generally. To request an order or other relief, a party
must file a motion supported by sufficient cause with
proof of service on all other parties. The motion must
state with particularity the grounds on which it is based
and set forth the relief sought. All supporting briefs,
affidavits, or other documents must be served and filed
with the motion. A party may file a response to a motion
at any time before BODA rules on the motion or by any
deadline set by BODA. Unless otherwise required by
these rules or the TRDP, the form of a motion must
comply with the TRCP or the TRAP.

(2) For Extension of Time. All motions for extension of
time in any matter before BODA must be in writing,
comply with (a)(1), and specify the following:

(i) if applicable, the date of notice of decision of the
evidentiary panel, together with the number and style
of the case;

(i1) if an appeal has been perfected, the date when the
appeal was perfected;

(iii) the original deadline for filing the item in
question;
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(iv) the length of time requested for the extension;

(v) the number of extensions of time that have been
granted previously regarding the item in question; and

(vi) the facts relied on to reasonably explain the need
for an extension.

(b) Pretrial Scheduling Conference. Any party may
request a pretrial scheduling conference, or BODA on its
own motion may require a pretrial scheduling conference.

(c) Trial Briefs. In any disciplinary proceeding before
BODA, except with leave, all trial briefs and memoranda
must be filed with the BODA Clerk no later than ten days
before the day of the hearing.

(d) Hearing Exhibits, Witness Lists, and Exhibits
Tendered for Argument. A party may file a witness list,
exhibit, or any other document to be used at a hearing or
oral argument before the hearing or argument. A party must
bring to the hearing an original and 12 copies of any
document that was not filed at least one business day before
the hearing. The original and copies must be:

(1) marked;

(2) indexed with the title or description of the item
offered as an exhibit; and

(3) if voluminous, bound to lie flat when open and
tabbed in accordance with the index.

All documents must be marked and provided to the
opposing party before the hearing or argument begins.

Rule 1.10. Decisions

(a) Notice of Decisions. The BODA Clerk must give notice
of all decisions and opinions to the parties or their attorneys
of record.

(b) Publication of Decisions. BODA must report
judgments or orders of public discipline:

(1) as required by the TRDP; and

(2) on its website for a period of at least ten years
following the date of the disciplinary judgment or order.

(c) Abstracts of Classification Appeals. BODA may, in
its discretion, prepare an abstract of a classification appeal
for a public reporting service.

Rule 1.11. Board of Disciplinary Appeals Opinions

(a) BODA may render judgment in any disciplinary matter
with or without written opinion. In accordance with TRDP
6.06, all written opinions of BODA are open to the public
and must be made available to the public reporting
services, print or electronic, for publishing. A majority of
the members who participate in considering the
disciplinary matter must determine if an opinion will be
written. The names of the participating members must be
noted on all written opinions of BODA.

(b) Only a BODA member who participated in the

decision of a disciplinary matter may file or join in a
written opinion concurring in or dissenting from the
judgment of BODA. For purposes of this rule, in hearings
in which evidence is taken, no member may participate in
the decision unless that member was present at the hearing.
In all other proceedings, no member may participate unless
that member has reviewed the record. Any member of
BODA may file a written opinion in connection with the
denial of a hearing or rehearing en banc.

(c) A BODA determination in an appeal from a grievance
classification decision under TRDP 2.10 is not a judgment
for purposes of this rule and may be issued without a
written opinion.

Rule 1.12. BODA Work Product and Drafts

A document or record of any nature—regardless of its
form, characteristics, or means of transmission—that is
created or produced in connection with or related to
BODA'’s adjudicative decision-making process is not
subject to disclosure or discovery. This includes documents
prepared by any BODA member, BODA staff, or any other
person acting on behalf of or at the direction of BODA.

Rule 1.13. Record Retention

Records of appeals from classification decisions must be
retained by the BODA Clerk for a period of at least three
years from the date of disposition. Records of other
disciplinary matters must be retained for a period of at least
five years from the date of final judgment, or for at least
one year after the date a suspension or disbarment ends,
whichever is later. For purposes of this rule, a record is any
document, paper, letter, map, book, tape, photograph, film,
recording, or other material filed with BODA, regardless
of its form, characteristics, or means of transmission.

Rule 1.14. Costs of Reproduction of Records

The BODA Clerk may charge a reasonable amount for the
reproduction of nonconfidential records filed with BODA.
The fee must be paid in advance to the BODA Clerk.

Rule 1.15. Publication of These Rules

These rules will be published as part of the TDRPC and
TRDP.

Il. ETHICAL CONSIDERATIONS

Rule 2.01. Representing or Counseling Parties in
Disciplinary Matters and Legal Malpractice Cases

(a) A current member of BODA must not represent a party
or testify voluntarily in a disciplinary action or proceeding.
Any BODA member who is subpoenaed or otherwise
compelled to appear at a disciplinary action or proceeding,
including at a deposition, must promptly notify the BODA
Chair.

(b) A current BODA member must not serve as an expert
witness on the TDRPC.

(c) A BODA member may represent a party in a legal
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malpractice case, provided that he or she is later recused in
accordance with these rules from any proceeding before
BODA arising out of the same facts.

Rule 2.02. Confidentiality

(a) BODA deliberations are confidential, must not be
disclosed by BODA members or staff, and are not subject
to disclosure or discovery.

(b) Classification appeals, appeals from evidentiary
judgments of private reprimand, appeals from an
evidentiary judgment dismissing a case, interlocutory
appeals or any interim proceedings from an ongoing
evidentiary case, and disability cases are confidential under
the TRDP. BODA must maintain all records associated
with these cases as confidential, subject to disclosure only
as provided in the TRDP and these rules.

(c) If a member of BODA is subpoenaed or otherwise
compelled by law to testify in any proceeding, the member
must not disclose a matter that was discussed in conference
in connection with a disciplinary case unless the member
is required to do so by a court of competent jurisdiction

Rule 2.03. Disqualification and Recusal of BODA
Members

(a) BODA members are subject to disqualification and
recusal as provided in TRCP 18b.

(b) BODA members may, in addition to recusals under (a),
voluntarily recuse themselves from any discussion and
voting for any reason. The reasons that a BODA member
is recused from a case are not subject to discovery.

(c) These rules do not disqualify a lawyer who is a member
of, or associated with, the law firm of a BODA member
from serving on a grievance committee or representing a
party in a disciplinary proceeding or legal malpractice case.
But a BODA member must recuse him or herself from any
matter in which a lawyer who is a member of, or associated
with, the BODA member’s firm is a party or represents a
party.

lll. CLASSIFICATION APPEALS

Rule 3.01. Notice of Right to Appeal

(a) If a grievance filed by the Complainant under TRDP
2.10 is classified as an inquiry, the CDC must notify the
Complainant of his or her right to appeal as set out in TRDP
2.10 or another applicable rule. If a grievance is classified
as a complaint, the CDC must notify both the Complainant
and the Respondent of the Respondent’s right to appeal as
set out in TRDP 2.10 or another applicable rule.

(b) To facilitate the potential filing of an appeal of a
grievance classified as an inquiry, the CDC must send the
Complainant an appeal notice form, approved by BODA,
with the classification disposition. For a grievance
classified as a complaint, the CDC must send the
Respondent an appeal notice form, approved by BODA,
with notice of the classification disposition. The form must
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include the docket number of the matter; the deadline for
appealing; and information for mailing, faxing, or emailing
the appeal notice form to BODA. The appeal notice form
must be available in English and Spanish.

Rule 3.02. Record on Appeal

BODA must not consider documents or other submissions
that the Complainant or Respondent filed with the CDC or
BODA after the CDC’s classification. When a notice of
appeal from a classification decision has been filed, the
CDC must forward to BODA a copy of the grievance and
all supporting documentation. If the appeal challenges the
classification of an amended grievance, the CDC must also
send BODA a copy of the initial grievance, unless it has
been destroyed.

Rule 3.03. Disposition of Classification Appeal

(a) BODA may decide a classification appeal by doing any
of the following:

(1) affirm the CDC’s classification of the grievance as an
inquiry and the dismissal of the grievance;

(2) reverse the CDC’s classification of the grievance as
an inquiry, reclassify the grievance as a complaint, and
return the matter to the CDC for investigation, just cause
determination, and further proceedings in accordance
with the TRDP;

(3) affirm the CDC'’s classification of the grievance as a
complaint and return the matter to the CDC to proceed
with investigation, just cause determination, and further
proceedings in accordance with the TRDP; or

(4) reverse the CDC’s classification of the grievance as
a complaint, reclassify the grievance as an inquiry, and
dismiss the grievance.

(b) When BODA reverses the CDC’s inquiry classification
and reclassifies a grievance as a complaint, BODA must
reference any provisions of the TDRPC under which
BODA concludes professional misconduct is alleged.
When BODA affirms the CDC’s complaint classification,
BODA may reference any provisions of the TDRPC under
which BODA concludes professional misconduct is
alleged. The scope of investigation will be determined by
the CDC in accordance with TRDP 2.12.

(c) BODA'’s decision in a classification appeal is final and
conclusive, and such decision is not subject to appeal or
reconsideration.

(d) A classification appeal decision under (a)(1) or (4),
which results in dismissal, has no bearing on whether the
Complainant may amend the grievance and resubmit it to
the CDC under TRDP 2.10.

IV. APPEALS FROM EVIDENTIARY PANEL
HEARINGS

Rule 4.01. Perfecting Appeal
(a) Appellate Timetable. The date that the evidentiary
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judgment is signed starts the appellate timetable under this
section. To make TRDP 2.21 [2.20] consistent with this
requirement, the date that the judgment is signed is the
“date of notice” under Rule [TRDP] 2.21 [2.20].

(b) Notification of the Evidentiary Judgment. The clerk
of the evidentiary panel must notify the parties of the
judgment as set out in TRDP 2.21 [2.20].

(1) The evidentiary panel clerk must notify the
Commission and the Respondent in writing of the
judgment. The notice must contain a clear statement that
any appeal of the judgment must be filed with BODA
within 30 days of the date that the judgment was signed.
The notice must include a copy of the judgment
rendered.

(2) The evidentiary panel clerk must notify the
Complainant that a judgment has been rendered and
provide a copy of the judgment, unless the evidentiary
panel dismissed the case or imposed a private reprimand.
In the case of a dismissal or private reprimand, the
evidentiary panel clerk must notify the Complainant of
the decision and that the contents of the judgment are
confidential. Under TRDP 2.16, no additional
information regarding the contents of a judgment of
dismissal or private reprimand may be disclosed to the
Complainant.

(c) Filing Notice of Appeal. An appeal is perfected when
a written notice of appeal is filed with BODA. If a notice
of appeal and any other accompanying documents are
mistakenly filed with the evidentiary panel clerk, the notice
is deemed to have been filed the same day with BODA, and
the evidentiary panel clerk must immediately send the
BODA Clerk a copy of the notice and any accompanying
documents.

(d) Time to File. In accordance with TRDP 2.24 [2.23], the
notice of appeal must be filed within 30 days after the date
the judgment is signed. In the event a motion for new trial
or motion to modify the judgment is timely filed with the
evidentiary panel, the notice of appeal must be filed with
BODA within 90 days from the date the judgment is
signed.

(e) Extension of Time. A motion for an extension of time
to file the notice of appeal must be filed no later than 15
days after the last day allowed for filing the notice of
appeal. The motion must comply with Rule 1.09.

Rule 4.02. Record on Appeal

(a) Contents. The record on appeal consists of the
evidentiary panel clerk’s record and, where necessary to
the appeal, a reporter’s record of the evidentiary panel
hearing.

(b) Stipulation as to Record. The parties may designate
parts of the clerk’s record and the reporter’s record to be
included in the record on appeal by written stipulation filed
with the clerk of the evidentiary panel.

(c) Responsibility for Filing Record.
(1) Clerk’s Record.

(1) After receiving notice that an appeal has been filed,
the clerk of the evidentiary panel is responsible for
preparing, certifying, and timely filing the clerk’s
record.

(i1) Unless the parties stipulate otherwise, the clerk’s
record on appeal must contain the items listed in
TRAP 34.5(a) and any other paper on file with the
evidentiary panel, including the election letter, all
pleadings on which the hearing was held, the docket
sheet, the evidentiary panel’s charge, any findings of
fact and conclusions of law, all other pleadings, the
judgment or other orders appealed from, the notice of
decision sent to each party, any postsubmission
pleadings and briefs, and the notice of appeal.

(iii) If the clerk of the evidentiary panel is unable for
any reason to prepare and transmit the clerk’s record
by the due date, he or she must promptly notify BODA
and the parties, explain why the clerk’s record cannot
be timely filed, and give the date by which he or she
expects the clerk’s record to be filed.

(2) Reporter’s Record.

(i) The court reporter for the evidentiary panel is
responsible for timely filing the reporter’s record if:

a) a notice of appeal has been filed;

b) a party has requested that all or part of the
reporter’s record be prepared; and

¢) the party requesting all or part of the reporter’s
record has paid the reporter’s fee or has made
satisfactory arrangements with the reporter.

(i1) If the court reporter is unable for any reason to
prepare and transmit the reporter’s record by the due
date, he or she must promptly notify BODA and the
parties, explain the reasons why the reporter’s record
cannot be timely filed, and give the date by which he
or she expects the reporter’s record to be filed.

(d) Preparation of Clerk’s Record.

(1) To prepare the clerk’s record, the evidentiary panel
clerk must:

(i) gather the documents designated by the parties’
written stipulation or, if no stipulation was filed, the
documents required under (c)(1)(ii);

(i1) start each document on a new page;
(iii) include the date of filing on each document;

(iv) arrange the documents in chronological order,
either by the date of filing or the date of occurrence;

(v) number the pages of the clerk’s record in the
manner required by (d)(2);
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(vi) prepare and include, after the front cover of the
clerk’s record, a detailed table of contents that
complies with (d)(3); and

(vii) certify the clerk’s record.

(2) The clerk must start the page numbering on the front
cover of the first volume of the clerk’s record and
continue to number all pages consecutively—including
the front and back covers, tables of contents,
certification page, and separator pages, if any—until the
final page of the clerk’s record, without regard for the
number of volumes in the clerk’s record, and place each
page number at the bottom of each page.

(3) The table of contents must:

(1) identify each document in the entire record
(including sealed documents); the date each document
was filed; and, except for sealed documents, the page
on which each document begins;

(ii) be double-spaced;

(iii) conform to the order in which documents appear
in the clerk’s record, rather than in alphabetical order;

(iv) contain bookmarks linking each description in the
table of contents (except for descriptions of sealed
documents) to the page on which the document
begins; and

(v) if the record consists of multiple volumes, indicate
the page on which each volume begins.

(e) Electronic Filing of the Clerk’s Record. The
evidentiary panel clerk must file the record electronically.
When filing a clerk’s record in electronic form, the
evidentiary panel clerk must:

(1) file each computer file in text-searchable Portable
Document Format (PDF);

(2) create electronic bookmarks to mark the first page of
each document in the clerk’s record;

(3) limit the size of each computer file to 100 MB or less,
if possible; and

(4) directly convert, rather than scan, the record to PDF,
if possible.

(f) Preparation of the Reporter’s Record.

(1) The appellant, at or before the time prescribed for
perfecting the appeal, must make a written request for
the reporter’s record to the court reporter for the
evidentiary panel. The request must designate the
portion of the evidence and other proceedings to be
included. A copy of the request must be filed with the
evidentiary panel and BODA and must be served on the
appellee. The reporter’s record must be certified by the
court reporter for the evidentiary panel.

(2) The court reporter or recorder must prepare and file
the reporter’s record in accordance with TRAP 34.6 and
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35 and the Uniform Format Manual for Texas Reporters’
Records.

(3) The court reporter or recorder must file the reporter’s
record in an electronic format by emailing the document
to the email address designated by BODA for that

purpose.

(4) The court reporter or recorder must include either a
scanned image of any required signature or “/s/” and
name typed in the space where the signature would
otherwise

(6") In exhibit volumes, the court reporter or recorder
must create bookmarks to mark the first page of each
exhibit document.

(g) Other Requests. At any time before the clerk’s record
is prepared, or within ten days after service of a copy of
appellant’s request for the reporter’s record, any party may
file a written designation requesting that additional exhibits
and portions of testimony be included in the record. The
request must be filed with the evidentiary panel and BODA
and must be served on the other party.

(h) Inaccuracies or Defects. If the clerk’s record is found
to be defective or inaccurate, the BODA Clerk must inform
the clerk of the evidentiary panel of the defect or
inaccuracy and instruct the clerk to make the correction.
Any inaccuracies in the reporter’s record may be corrected
by agreement of the parties without the court reporter’s
recertification. Any dispute regarding the reporter’s record
that the parties are unable to resolve by agreement must be
resolved by the evidentiary panel.

(i) Appeal from Private Reprimand. Under TRDP 2.16,
in an appeal from a judgment of private reprimand, BODA
must mark the record as confidential, remove the attorney’s
name from the case style, and take any other steps
necessary to preserve the confidentiality of the private
reprimand.

! So in original.
Rule 4.03. Time to File Record

(a) Timetable. The clerk’s record and reporter’s record
must be filed within 60 days after the date the judgment is
signed. If a motion for new trial or motion to modify the
judgment is filed with the evidentiary panel, the clerk’s
record and the reporter’s record must be filed within 120
days from the date the original judgment is signed, unless
a modified judgment is signed, in which case the clerk’s
record and the reporter’s record must be filed within 60
days of the signing of the modified judgment. Failure to
file either the clerk’s record or the reporter’s record on time
does not affect BODA’s jurisdiction, but may result in
BODA'’s exercising its discretion to dismiss the appeal,
affirm the judgment appealed from, disregard materials
filed late, or apply presumptions against the appellant.

(b) If No Record Filed.

(1) If the clerk’s record or reporter’s record has not been
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timely filed, the BODA Clerk must send notice to the
party responsible for filing it, stating that the record is
late and requesting that the record be filed within 30
days. The BODA Clerk must send a copy of this notice
to all the parties and the clerk of the evidentiary panel.

(2) If no reporter’s record is filed due to appellant’s fault,
and if the clerk’s record has been filed, BODA may, after
first giving the appellant notice and a reasonable
opportunity to cure, consider and decide those issues or
points that do not require a reporter’s record for a
decision. BODA may do this if no reporter’s record has
been filed because:

(1) the appellant failed to request a reporter’s record;
or

(i) the appellant failed to pay or make arrangements
to pay the reporter’s fee to prepare the reporter’s
record, and the appellant is not entitled to proceed
without payment of costs.

(c) Extension of Time to File the Reporter’s Record.
When an extension of time is requested for filing the
reporter’s record, the facts relied on to reasonably explain
the need for an extension must be supported by an affidavit
of the court reporter. The affidavit must include the court
reporter’s estimate of the earliest date when the reporter’s
record will be available for filing.

(d) Supplemental Record. If anything material to either
party is omitted from the clerk’s record or reporter’s
record, BODA may, on written motion of a party or on its
own motion, direct a supplemental record to be certified
and transmitted by the clerk for the evidentiary panel or the
court reporter for the evidentiary panel.

Rule 4.04. Copies of the Record

The record may not be withdrawn from the custody of the
BODA Clerk. Any party may obtain a copy of the record
or any designated part thereof by making a written request
to the BODA Clerk and paying any charges for
reproduction in advance.

Rule 4.05. Requisites of Briefs

(a) Appellant’s Filing Date. Appellant’s brief must be
filed within 30 days after the clerk’s record or the reporter’s
record is filed, whichever is later.

(b) Appellee’s Filing Date. Appellee’s brief must be filed
within 30 days after the appellant’s brief is filed.

(c) Contents. Briefs must contain:

(1) a complete list of the names and addresses of all
parties to the final decision and their counsel;

(2) a table of contents indicating the subject matter of
each issue or point, or group of issues or points, with
page references where the discussion of each point relied
on may be found;

(3) an index of authorities arranged alphabetically and

indicating the pages where the authorities are cited;

(4) a statement of the case containing a brief general
statement of the nature of the cause or offense and the
result;

(5) a statement, without argument, of the basis of
BODA’s jurisdiction;

(6) a statement of the issues presented for review or
points of error on which the appeal is predicated;

(7) a statement of facts that is without argument, is
supported by record references, and details the facts
relating to the issues or points relied on in the appeal,;

(8) the argument and authorities;
(9) conclusion and prayer for relief;
(10) a certificate of service; and

(11) an appendix of record excerpts pertinent to the
issues presented for review.

(d) Length of Briefs; Contents Included and Excluded.
In calculating the length of a document, every word and
every part of the document, including headings, footnotes,
and quotations, must be counted except the following:
caption, identity of the parties and counsel, statement
regarding oral argument, table of contents, index of
authorities, statement of the case, statement of issues
presented, statement of the jurisdiction, signature, proof of
service, certificate of compliance, and appendix. Briefs
must not exceed 15,000 words if computer-generated, and
50 pages if not, except on leave of BODA. A reply brief
must not exceed 7,500 words if computer-generated, and
25 pages if not, except on leave of BODA. A computer
generated document must include a certificate by counsel
or the unrepresented party stating the number of words in
the document. The person who signs the certification may
rely on the word count of the computer program used to
prepare the document.

(¢) Amendment or Supplementation. BODA has
discretion to grant leave to amend or supplement briefs.

(f) Failure of the Appellant to File a Brief. If the
appellant fails to timely file a brief, BODA may:

(1) dismiss the appeal for want of prosecution, unless the
appellant reasonably explains the failure, and the
appellee is not significantly injured by the appellant’s
failure to timely file a brief;

(2) decline to dismiss the appeal and make further orders
within its discretion as it considers proper; or

(3) if an appellee’s brief is filed, regard that brief as
correctly presenting the case and affirm the evidentiary
panel’s judgment on that brief without examining the
record.

Rule 4.06. Oral Argument

(a) Request. A party desiring oral argument must note the
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request on the front cover of the party’s brief. A party’s
failure to timely request oral argument waives the party’s
right to argue. A party who has requested argument may
later withdraw the request. But even if a party has waived
oral argument, BODA may direct the party to appear and
argue. If oral argument is granted, the clerk will notify the
parties of the time and place for submission.

(b) Right to Oral Argument. A party who has filed a brief
and who has timely requested oral argument may argue the
case to BODA unless BODA, after examining the briefs,
decides that oral argument is unnecessary for any of the
following reasons:

(1) the appeal is frivolous;

(2) the dispositive issue or issues have been
authoritatively decided;

(3) the facts and legal arguments are adequately
presented in the briefs and record; or

(4) the decisional process would not be significantly
aided by oral argument.

(c) Time Allowed. Each party will have 20 minutes to
argue. BODA may, on the request of a party or on its own,
extend or shorten the time allowed for oral argument. The
appellant may reserve a portion of his or her allotted time
for rebuttal.

Rule 4.07. Decision and Judgment
(a) Decision. BODA may do any of the following:

(1) affirm in whole or in part the decision of the
evidentiary panel;

(2) modify the panel’s findings and affirm the findings
as modified;

(3) reverse in whole or in part the panel’s findings and
render the decision that the panel should have rendered;
or

(4) reverse the panel’s findings and remand the cause for
further proceedings to be conducted by:

(1) the panel that entered the findings; or

(ii) a statewide grievance committee panel appointed
by BODA and composed of members selected from
the state bar districts other than the district from which
the appeal was taken.

(b) Mandate. In every appeal, the BODA Clerk must issue
a mandate in accordance with BODA’s judgment and send
it to the evidentiary panel and to all the parties.

Rule 4.08. Appointment of Statewide Grievance
Committee

If BODA remands a cause for further proceedings before a
statewide grievance committee, the BODA Chair will
appoint the statewide grievance committee in accordance
with TRDP 2.27 [2.26]. The committee must consist of six
members: four attorney members and two public members
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randomly selected from the current pool of grievance
committee members. Two alternates, consisting of one
attorney and one public member, must also be selected.
BODA will appoint the initial chair who will serve until the
members of the statewide grievance committee elect a
chair of the committee at the first meeting. The BODA
Clerk will notify the Respondent and the CDC that a
committee has been appointed.

Rule 4.09. Involuntary Dismissal

Under the following circumstances and on any party’s
motion or on its own initiative after giving at least ten days’
notice to all parties, BODA may dismiss the appeal or
affirm the appealed judgment or order. Dismissal or
affirmance may occur if the appeal is subject to dismissal:

(a) for want of jurisdiction;
(b) for want of prosecution; or

(c) because the appellant has failed to comply with a
requirement of these rules, a court order, or a notice from
the clerk requiring a response or other action within a
specified time.

V. PETITIONS TO REVOKE PROBATION
Rule 5.01. Initiation and Service

(a) Before filing a motion to revoke the probation of an
attorney who has been sanctioned, the CDC must contact
the BODA Clerk to confirm whether the next regularly
available hearing date will comply with the 30-day
requirement of TRDP. The Chair may designate a three-
member panel to hear the motion, if necessary, to meet the
30-day requirement of TRDP 2.23 [2.22].

(b) Upon filing the motion, the CDC must serve the
Respondent with the motion and any supporting documents
in accordance with TRDP 2.23 [2.22], the TRCP, and these
rules. The CDC must notify BODA of the date that service
is obtained on the Respondent.

Rule 5.02. Hearing

Within 30 days of service of the motion on the Respondent,
BODA must docket and set the matter for a hearing and
notify the parties of the time and place of the hearing. On a
showing of good cause by a party or on its own motion,
BODA may continue the case to a future hearing date as
circumstances require.

VI. COMPULSORY DISCIPLINE
Rule 6.01. Initiation of Proceeding

Under TRDP 8.03, the CDC must file a petition for
compulsory discipline with BODA and serve the
Respondent in accordance with the TRDP and Rule 1.06 of
these rules.

Rule 6.02. Interlocutory Suspension

(a) Interlocutory Suspension. In any compulsory
proceeding under TRDP Part VIII in which BODA
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determines that the Respondent has been convicted of an
Intentional Crime and that the criminal conviction is on
direct appeal, BODA must suspend the Respondent’s
license to practice law by interlocutory order. In any
compulsory case in which BODA has imposed an
interlocutory order of suspension, BODA retains
jurisdiction to render final judgment after the direct appeal
of the criminal conviction is final. For purposes of
rendering final judgment in a compulsory discipline case,
the direct appeal of the criminal conviction is final when
the appellate court issues its mandate.

(b) Criminal Conviction Affirmed. If the criminal
conviction made the basis of a compulsory interlocutory
suspension is affirmed and becomes final, the CDC must
file a motion for final judgment that complies with TRDP
8.05.

(1) If the criminal sentence is fully probated or is an
order of deferred adjudication, the motion for final
judgment must contain notice of a hearing date. The
motion will be set on BODA’s next available hearing
date.

(2) If the criminal sentence is not fully probated:

(1) BODA may proceed to decide the motion without
a hearing if the attorney does not file a verified denial
within ten days of service of the motion; or

(ii)) BODA may set the motion for a hearing on the
next available hearing date if the attorney timely files
a verified denial.

(c) Criminal Conviction Reversed. If an appellate court
issues a mandate reversing the criminal conviction while a
Respondent is subject to an interlocutory suspension, the
Respondent may file a motion to terminate the
interlocutory suspension. The motion to terminate the
interlocutory suspension must have certified copies of the
decision and mandate of the reversing court attached. If the
CDC does not file an opposition to the termination within
ten days of being served with the motion, BODA may
proceed to decide the motion without a hearing or set the
matter for a hearing on its own motion. If the CDC timely
opposes the motion, BODA must set the motion for a
hearing on its next available hearing date. An order
terminating an interlocutory order of suspension does not
automatically reinstate a Respondent’s license.

VIi. RECIPROCAL DISCIPLINE
Rule 7.01. Initiation of Proceeding

To initiate an action for reciprocal discipline under TRDP
Part IX, the CDC must file a petition with BODA and
request an Order to Show Cause. The petition must request
that the Respondent be disciplined in Texas and have
attached to it any information concerning the disciplinary
matter from the other jurisdiction, including a certified
copy of the order or judgment rendered against the
Respondent.

Rule 7.02. Order to Show Cause

When a petition is filed, the Chair immediately issues a
show cause order and a hearing notice and forwards them
to the CDC, who must serve the order and notice on the
Respondent. The CDC must notify BODA of the date that
service is obtained.

Rule 7.03. Attorney’s Response

If the Respondent does not file an answer within 30 days
of being served with the order and notice but thereafter
appears at the hearing, BODA may, at the discretion of the
Chair, receive testimony from the Respondent relating to
the merits of the petition.

VIil. DISTRICT DISABILITY COMMITTEE
HEARINGS

Rule 8.01. Appointment of District Disability Committee

(a) If the evidentiary panel of the grievance committee
finds under TRDP 2.17(P)(2), or the CDC reasonably
believes under TRDP 2.14(C), that a Respondent is
suffering from a disability, the rules in this section will
apply to the de novo proceeding before the District
Disability Committee held under TRDP Part XII.

(b) Upon receiving an evidentiary panel’s finding or the
CDC’s referral that an attorney is believed to be suffering
from a disability, the BODA Chair must appoint a District
Disability Committee in compliance with TRDP 12.02 and
designate a chair. BODA will reimburse District Disability
Committee members for reasonable expenses directly
related to service on the District Disability Committee. The
BODA Clerk must notify the CDC and the Respondent that
a committee has been appointed and notify the Respondent
where to locate the procedural rules governing disability
proceedings.

(c) A Respondent who has been notified that a disability
referral will be or has been made to BODA may, at any
time, waive in writing the appointment of the District
Disability Committee or the hearing before the District
Disability Committee and enter into an agreed judgment of
indefinite disability suspension, provided that the
Respondent is competent to waive the hearing. If the
Respondent is not represented, the waiver must include a
statement affirming that the Respondent has been advised
of the right to appointed counsel and waives that right as
well.

(d) All pleadings, motions, briefs, or other matters to be
filed with the District Disability Committee must be filed
with the BODA Clerk.

(e) Should any member of the District Disability
Committee become unable to serve, the BODA Chair must
appoint a substitute member.

Rule 8.02. Petition and Answer

(a) Petition. Upon being notified that the District
Disability Committee has been appointed by BODA, the
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CDC must, within 20 days, file with the BODA Clerk and
serve on the Respondent a copy of a petition for indefinite
disability suspension. Service must comply with Rule 1.06.

(b) Answer. The Respondent must, within 30 days after
service of the petition for indefinite disability suspension,
file an answer with the BODA Clerk and serve a copy of
the answer on the CDC.

(c) Hearing Setting. The BODA Clerk must set the final
hearing as instructed by the chair of the District Disability
Committee and send notice of the hearing to the parties.

Rule 8.03. Discovery

(a) Limited Discovery. The District Disability Committee
may permit limited discovery. The party seeking discovery
must file with the BODA Clerk a written request that
makes a clear showing of good cause and substantial need
and a proposed order. If the District Disability Committee
authorizes discovery in a case, it must issue a written order.
The order may impose limitations or deadlines on the
discovery.

(b) Physical or Mental Examinations. On written motion
by the Commission or on its own motion, the District
Disability Committee may order the Respondent to submit
to a physical or mental examination by a qualified
healthcare or mental healthcare professional. Nothing in
this rule limits the Respondent’s right to an examination by
a professional of his or her choice in addition to any exam
ordered by the District Disability Committee.

(1) Motion. The Respondent must be given reasonable
notice of the examination by written order specifying the
name, address, and telephone number of the person
conducting the examination.

(2) Report. The examining professional must file with
the BODA Clerk a detailed, written report that includes
the results of all tests performed and the professional’s
findings, diagnoses, and conclusions. The professional
must send a copy of the report to the CDC and the
Respondent.

(c) Objections. A party must make any objection to a
request for discovery within 15 days of receiving the
motion by filing a written objection with the BODA Clerk.
BODA may decide any objection or contest to a discovery
motion.

Rule 8.04. Ability to Compel Attendance

The Respondent and the CDC may confront and cross-
examine witnesses at the hearing. Compulsory process to
compel the attendance of witnesses by subpoena,
enforceable by an order of a district court of proper
jurisdiction, is available to the Respondent and the CDC as
provided in TRCP 176.

Rule 8.05. Respondent’s Right to Counsel

(a) The notice to the Respondent that a District Disability
Committee has been appointed and the petition for
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indefinite disability suspension must state that the
Respondent may request appointment of counsel by BODA
to represent him or her at the disability hearing. BODA will
reimburse appointed counsel for reasonable expenses
directly related to representation of the Respondent.

(b) To receive appointed counsel under TRDP 12.02, the
Respondent must file a written request with the BODA
Clerk within 30 days of the date that Respondent is served
with the petition for indefinite disability suspension. A late
request must demonstrate good cause for the Respondent’s
failure to file a timely request.

Rule 8.06. Hearing

The party seeking to establish the disability must prove by
a preponderance of the evidence that the Respondent is
suffering from a disability as defined in the TRDP. The
chair of the District Disability Committee must admit all
relevant evidence that is necessary for a fair and complete
hearing. The TRE are advisory but not binding on the chair.

Rule 8.07. Notice of Decision

The District Disability Committee must certify its finding
regarding disability to BODA, which will issue the final
judgment in the matter.

Rule 8.08. Confidentiality

All proceedings before the District Disability Committee
and BODA, if necessary, are closed to the public. All
matters before the District Disability Committee are
confidential and are not subject to disclosure or discovery,
except as allowed by the TRDP or as may be required in
the event of an appeal to the Supreme Court of Texas.

IX. DISABILITY REINSTATEMENTS
Rule 9.01. Petition for Reinstatement

(a) An attorney under an indefinite disability suspension
may, at any time after he or she has been suspended, file a
verified petition with BODA to have the suspension
terminated and to be reinstated to the practice of law. The
petitioner must serve a copy of the petition on the CDC in
the manner required by TRDP 12.06. The TRCP apply to a
reinstatement proceeding unless they conflict with these
rules.

(b) The petition must include the information required by
TRDP 12.06. If the judgment of disability suspension
contained terms or conditions relating to misconduct by the
petitioner prior to the suspension, the petition must
affirmatively demonstrate that those terms have been
complied with or explain why they have not been satisfied.
The petitioner has a duty to amend and keep current all
information in the petition until the final hearing on the
merits. Failure to do so may result in dismissal without
notice.

(c) Disability reinstatement proceedings before BODA are
not confidential; however, BODA may make all or any part
of the record of the proceeding confidential.
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Rule 9.02. Discovery

The discovery period is 60 days from the date that the
petition for reinstatement is filed. The BODA Clerk will set
the petition for a hearing on the first date available after the
close of the discovery period and must notify the parties of
the time and place of the hearing. BODA may continue the
hearing for good cause shown.

Rule 9.03. Physical or Mental Examinations

(a) On written motion by the Commission or on its own,
BODA may order the petitioner seeking reinstatement to
submit to a physical or mental examination by a qualified
healthcare or mental healthcare professional. The
petitioner must be served with a copy of the motion and
given at least seven days to respond. BODA may hold a
hearing before ruling on the motion but is not required to
do so.

(b) The petitioner must be given reasonable notice of the
examination by written order specifying the name, address,
and telephone number of the person conducting the
examination.

(¢) The examining professional must file a detailed, written
report that includes the results of all tests performed and
the professional’s findings, diagnoses, and conclusions.
The professional must send a copy of the report to the
parties.

(d) If the petitioner fails to submit to an examination as
ordered, BODA may dismiss the petition without notice.

(e) Nothing in this rule limits the petitioner’s right to an
examination by a professional of his or her choice in
addition to any exam ordered by BODA.

Rule 9.04. Judgment

If, after hearing all the evidence, BODA determines that
the petitioner is not eligible for reinstatement, BODA may,
in its discretion, either enter an order denying the petition
or direct that the petition be held in abeyance for a
reasonable period of time until the petitioner provides
additional proof as directed by BODA. The judgment may
include other orders necessary to protect the public and the
petitioner’s potential clients.

X. APPEALS FROM BODA TO THE SUPREME
COURT OF TEXAS

Rule 10.01. Appeals to the Supreme Court

(a) A final decision by BODA, except a determination that
a statement constitutes an inquiry or a complaint under
TRDP 2.10, may be appealed to the Supreme Court of
Texas. The clerk of the Supreme Court of Texas must
docket an appeal from a decision by BODA in the same
manner as a petition for review without fee.

(b) The appealing party must file the notice of appeal
directly with the clerk of the Supreme Court of Texas
within 14 days of receiving notice of a final determination
by BODA. The record must be filed within 60 days after

BODA'’s determination. The appealing party’s brief is due
30 days after the record is filed, and the responding party’s
brief'is due 30 days thereafter. The BODA Clerk must send
the parties a notice of BODA’s final decision that includes
the information in this paragraph.

(¢) An appeal to the Supreme Court is governed by TRDP
7.11 and the TRAP.
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