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JERRY SCARBROUGH

Mailing Address: Office Address:
P. O. Box 690866 2302 W, Stan Schlueter Loop
Killecn, Texas 76549 Killeen, Texazs 763549

DATE: September 11, 2015

ATTN: BODA FAX:1.512.427.4130
ATTN: Rebecca (Beth) Stevens FAX: 1.512.427.4167
FROM: Jerry Scarbrough/Amy
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Commission for Lawyer Discipline v. Jerry W. Scarbrough
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JERRY SCARBROUGH

Mailing Address: Office Address:
P. O. Box 690866 2302 W, Stan Schlucter Loop
Killeen, Texas 76549 Killeen, Toxas 76549

September 11, 2015

VIA FACSIMILE: 1.512.427.4130
State Bar Chief Disciplinary Counsel's Office

Attn: BODA
P.0O. Box 12426
Austin, Texas 78711

Re:  AO0111214896 & A01111214897
Commission for Lawyer Discipline v. Jerry W. Scarbrough

Dear BODA:

Enclosed please find the following:

1. Relator Jerry Scarbrough’s Petition for Writ of Mandamus, Prohibition and Injunetion;
2. Appellant Jerry Scarbrough’s Motion for Emergency Hearing En Banc; and
3. Appellant Jerry Scarbrough’s Motion for Extension of Time to File Brief.

Please schedule an emergency hearing en banc as soon as possible,
Opposing counsel has been forwarded a copy of the enclosed pleading as indicated below.

Thank you for your assistance in this matter. If you have any questions, please do not hesitate to
contact me.

erry Scarbrough

J8/anx
Enclosures
ce! VIA FACSIMILE: 1.512.427.4167
Rebecca (Beth) Stevens, Esq.
Office of the Chief Disciplinary Counsel
STATE BAR OF TEXAS
P.O. Box 12487
Austin, Texas 78711-2487

Telephone (254) 634-6266 Fax (254) 634-0516

091172015 6:30PM (GMT-0L:00)



09/11/2015 FRI 17:28 FAX 25463°°516 scarbrough law foo3/040

EMERGENCY STAY IS REQUESTED
DOCKETNO. 5L/} 3

BEFORE THE BOARD OF DISCIPLINARY APPEALS
AUSTIN, TEXAS

JERRY SCARBROUGH, RELATOR
V.
LEVIDENTIARY PANEL FOR THE STATE BAR DISTRICT
NO. 08-5 STATE BAR OF TEXAS
Respondent

Original Proceedings Arising Out of the
Evidentiary Panel for State Bar District No. 08-5 State Bar of Texas,
Honorable Lisa Richardson, Presiding Member
Docket No. A0111214896 & A0111214897

PETITION FOR WRIT OF MANDAMUS, PROHIBITION AND INJUNCTION

Respectfully submitted,

Jerry Scarbrough, Pro Se
P.O. Box 690866

Killeen, Texas 76549-0866
Tel.: (254) 634-6266

Fax.: (254) 634-0516

ORAL ARGUMENT IS RESPECTFULLY REQUESTED
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EMERGENCY STAY IS REQUESTED
DOCKET NO.

BEFORE THE BOARD OF DISCIPLINARY APPEALS
AUSTIN, TEXAS

JERRY SCARBROUGH, RELATOR
V.
EVIDENTIARY PANEL FOR THE STATE BAR DISTRICT
NO. 08-5 STATE BAR OF TEXAS
Respondent

Original Proceedings Arising Out of the
Evidentiary Panel for State Bar District No. (08-5 State Bar of Texas,
Honorable Lisa Richardson, Presiding Member
Docket No. A0111214896 & A01112148%7

IDENTITY OF PARTIES AND COUNSEL

In accordance with rule 52.3(2) of the Texas Rules of Appellate Procedure, the following
list identified all parties and their counsel involved in the underlying lawsuit out of which this
original proceeding arises, so that the members of the Honorable Board of Disciplinary Appeals

may evaluate the need to recuse or disqualify themselves:

Relator: Jerry Scarbrough
Counsel for Relator: Jerry Scarbrough
Respondent: Lisa Richardson, Chairperson, Evidentiary Panel for State Bar

District No. 08-5, State Bar of Texas

Counsel for Respondent: Chief Disciplinary Counsel for the State Bar of Texas
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EMERGENCY STAY IS REQUESTED
DOCKET NO.

BEFORE THE BOARD OF DISCIPLINARY APPEALS
AUSTIN, TEXAS

| JERRY SCARBROUGH, RELATOR
\ V.
EVIDENTIARY PANEL FOR THE STATE BAR DISTRICT
NO. 08-5 STATE BAR OF TEXAS
Respondent

Original Proceedings Arising Out of the
Evidentiary Panel for State Bar District No. 08-5 State Bar of Texas,
Honorable Lisa Richardson, Presiding Member
Docket No. A0111214896 & A0111214897

PETITION FOR WRIT OF MANDAMUS, PROHIBITION AND INJUNCTION

TO THE HONORABLE SAID MEMBERS OF THE BOARD OF DISCIPLINARY
APPEALS OF THE STATE BAR OF TEXAS:

Relator, Jerry Scarbrough, petitions this Board to issue a writ of mandamus, prohibition,
or injunction compelling the Honorable Members of the Evidentiary Panel for State Bar District
No. 08-5 and the Honorable Lisa Richard, Presiding Member, to immediately issue an order to
stay his suspension of the Partially Probated Suspension it ordered in this disciplinary proceeding
and order the Commission to refurn his bar license and card. Relator petitions BODA to order
the comrmission to remove the Texas Bar website the language that says “not eligible to practice

in Texas,” until a final decision is made in his appeal.
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For clarity, Relator is referred to as Jerry Scarbrough; Respondent, the Honorable Lisa
Richardson is referred to by name; and the real party in interest is referred to as “Commission”.
References in this brief are CR is for Clerk's Record, and RR is for Reporter's Record.

STATEMENT OF JURISDICTION

The Board of Disciplinary Appeals has jurisdiction to issue a writ of mandamus,
prohibition, and injunction, Texas Rules of Disciplinary Procedure 3.08 B., Tex. Gov’t Code
§22.221 (a); see Tex. Const. art. V, §6 (a).

STATEMENT OF THE CASE

Jerry Scarbrough, Relator brings this original Mandamus action seeking an immediate
order to compel the Evidentiary Panel to stay its order suspending his license to practice law
pursuant to the Texas Rules of Disciplinary Procedure §2.25. He timely filed a Motion to Stay
the Suspension and met his burden of proof, but it was denied by the Evidentiary Panel for State
Bar District No. 08-5, Honorable Lisa Richardson, Presiding Member, Although his appeal brief
is not due the Bar published a notice which informed and gave notice to the world that his
licenses had been suspended before this case has a final disposition. !

ISSUES PRESENTED

Did the Evidentiary Panel abuse its discretion by denying Jerry Scarbrough’s Motion to
Stay the suspension?

STATEMENT OF FACTS

On April 7, 2015 Lisa Richardson, entered a Judgment of Partially Probated Suspension
which required Jerry Scarbrough, to notify his ¢lients opposing counsel and judges of the courts

where he had cases pending, that his right to practice was suspended, in writing, surrender his

' Notice of Jerry Scarbrough’s suspension published on the State Bar of Texas Website.

7
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license and bar card to the CDC, refurn any monies, files and property belonging to his clients to
them on or before April 30, 2015, and. beginning on May 1, 2015, cease to practice law for two
(2) years. >

On May 7, 2015, Jerry Scarbrough timely filed a motion to stay the suspension. ° Relator
timely filed his notice of appeal, July 6, 2015. *

The Evidentiary Panel denied Relator’s Motion to Stay Suspension, July 7, 2015.°

This Mandamus is brought to correct the Panel’s action.

ARGUMENT

Abuse of discretion is a failure to take into proper consideration the facts and law relating
to a particular matter; an arbitrary or unreasonable departure from precedent and settled judicial
custom. ® Where a trial court must exercise discretion in deciding a question, it must do soin a
way that is not clearly against logic and the evidence. A writ of mandamus would issue to
correct & clear abuse of discretion. [n re Nitla S.A., 92 S.W.3d 419, 422 (Tex. 2002); Liberty
Nat'L Fire Ins. Co. v. Akin, 927 S.W.2d 627, 629 (Tex. 1996); Walker v. Packer, 827 S.W.2d
833,839 (Tex. 1992.)

In this case the Evidentiary Panel abused its discretion when it clearly failed to analyze or
apply the law correctly.” The trial court has no discretion to misinterpret or misapply the law.
Walker, 827 8.W.2d at 840. Jerry Scarbrough established that the Panel could have reached only
one decision on the facts he presented. See Akin, 927 §.W.2d at 630. Thus, he met his burden of

proof by offering twelve witnesses who testified from their own experiences as to his

*CR-2013

*CR-2038

‘CR-3906

* CR-3969, 3970

§ See Appendix 1

" Tx. Rules Disciplinary Procedure 2.25, Appendix 2.

8
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qualifications to continue to practice law in this state. Each testified that Jerry Scarbrough’s
continuing practice of law would not pose a threat to the welfare of his clients or the public. See

139 10 11 12 13 14 |5 (6 171819
LI L) L) "

¥ L] L] ] > 3

their testimony as they testified to the Evidentiary Pane

Additionally, Jerry Scarbrough offered testimony at the Evidentiary heating from
attorneys who practice in Bell County, and are familiar with him and his practice of law in the
coutts there. David Fernandez, testified, when asked if he is familiar with Jerry Scarbrough’s
reputation in the legal community in Bell County, for being fair and honest he said it was
absolutely honest.? Jack Tarver, a lawyer who has practiced law for 48 years is familiar with
Jerry Scarbrough, testified as to his competence, based upon his personal experience, and dealing

with him and his clients over 20 years. He knows of no reason why Jerry Scarbrough should not

"RR, Vol. 1, Motion to Stay, David Fernandez pg. 35, Ln. 22 through pg. 41, Ln. 21; pg. 43, L.
3 through pg. 44, Ln. 5

"RR, Vol. 1, Motion to Stay, Nancy Perez Patron pg. 44, Ln. 23 through pg. 47, Ln, 16,

“Vol. 1, Motion to Stay, Michele Barbara Chimene pg. 49, Ln. 8 through pg. 51, Ln, 10; pg,
53,Ln.  2-10.

""RR, Vol 1, Motion to Stay, Ernie Gibson, pg. 53, Ln. 24 through pg. 56, Ln, 2; pg. 58, Ln. 25
through pg. 59, Ln. 23

“RR, Vol. 1, Motion to Stay, Wayne Casey, pg. 60, Ln. 18 through pg. 62, Ln. 24; pg. 64, Ln.
16 through pg. 66, Ln. 6

"RR, Vol. 1, Motion to Stay, Brian Hugh Brannock, pg. 66, Ln. 16 through pg. 68, Ln, 17; pg.
70, Ln. 12-14.

" RR, Vol. 1, Motion to Stay, Kim Elaine Brannock, pg. 71, Ln. 1 through pg. 72, Ln. 21; pg.
74, Ln. 2-9.

" RR, Vol. 1, Motion to Stay, Howard Jeffrey Lyles, pg. 74, Ln. 21 through pg. 77, Ln. 12,
“RR, Vol. 1, Motion to Stay, Amy-Nicole Ximinez, pg. 85, Ln, 10 through pg. 90, Ln. 17; pg.
92, Ln. 11, through pg. 94, Ln. 24.

"RR, Vol. 1, Motion to Stay, Jerry Scarbrough, pg. 97, Ln. 1, through pg. 100, Ln. 7.

"RR, Vol, 1, exhibit 2, Deposition of Frank Cimine, Pg. 5, Ln. 6 through pg. 8, Ln. 23; Pg. 24,
Ln. 17 through pg. 26, Ln. 16. '

"RR, Vol. 1, exhibit 4, Deposition of Steve Sather, Pg. 5, Ln. 13 through pg. 14, Ln. 13; Pg. 24,
Ln, 22 through pg. 25, Ln. 21.

“CR Vol, 2, Evidentiary Hearing, pg. 145, Ln. 3-10, 13-20,

9
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continue to practice law in Bell County.*' Dan Corbin, attorney, CPA, former Mayor, City
Councilman of Killeen, and member of the Advertising Committee for the State Bar of Texas
from 2000 through 2003. He testified that he was personally familiar with Jerry Scarbrough’s
reputation, and based upon his belief he thought he should be able to continue to practice law in
Killeen. Gary Jordan, attorney for 42 years in Waco, testified about his good professional
relationship with Jerry Scarbrough, and opined that he was an honest and fair lawyer.”? Michele
Barber Chimene, who practices appellate law, and resides in Sugarland, Texas, filed the
Appellant’s Brief for Jerry Scarbrough, in the Olvera v. Purser case and other cases they worked
on including one that was appealed to the Supreme Court of the United States, testified about the
fitness of Jerry Scarbrough to practice law in this State. She also worked on the Olvera v. Purser
case at the trial level, and Appellate level and opined that she thought his chances of winning the
case on appeal was “Absolutely excellent.” * Richard Mason, Assistant Attorney General, who
has had cases where Jerry Scarbrough was his adversary, testified that he had a very good
opinion of Jerry Scarbrough regarding his honesty as a lawyer, and felt like he was an upfront

person and very ethical ® Jerry Scarbrough also testified as to his ability to practice law in this

' CR Vol, 2, Evidentiary Hearing, pg. 171, Ln.9-25; pg. 172, Ln. 1-23; pg. 173, Ln. 1-3,10-25;
pE. 174, Ln. 1-6.

% CR Vol. 2, Evidentiary Hearing, pg. 174, Ln.20-25; pg. 175, Ln. 1-25; pg. 176, Ln. 1-25,; pg.
177, Ln, 1-25; pg. 178, Ln. 1-7.

¥ CR Vol. 2, Evidentiary Hearing, pg. 180, Ln.10-25; pg. 181, Ln. 1-25; pg. 182, Ln. 1-25,; pg.
183, Ln. 1-22.

¥ CR Vol. 1, Evidentiary Hearing, pg. 206, Ln.1-25; pg. 207, Ln. 1-13; pg. 208, Ln. 1-25,; pg.
209 Ln. 1-25; pg. 210, Ln. 1-25; pg. 211, Ln. 1-25; pg. 212, Ln. 25; pg. 213, Ln. 1-12; pg. 218,
Ln.16-18.

#CR Vol. 1, Evidentiary Hearing, pg. 221, Ln,8-25; pg. 222, Ln, 1-25; pg. 223, Ln. 1-12, 23-25,;
pg. 224 L. 1-5.

10
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state and that his continued practice of law would pose no threat to the welfare of his clients or
the public. 2¢

The Texas Rules of Disciplinary Procedure, §2.25, provides that in cases of suspension,
“An order of suspension must be stayed during the pendency of any appeals therefrom if the
Evidentiary Panel finds that the Respondent has meet his burden of proof.” It goes on to say that,
“The Respondent carries the burden of proof by preponderance of the evidence to establish by
competent evidence that the Respondent’s continued practice of law does not pose a continuing
threat to the welfare of Respondent’s clients or to the public.”*’ The Panel’s denial of Jerry
Scarbrough’s motion 1o stay was arbitrary, and an unreasonable departure from precedent and
settled judicial custom. In review of the witnesses’ testimony it is abundantly clear that Jerty
Scarbrough has met his burden of proof. The Commission did not offer a single witness or any
other credible evidence to rebut the evidence Jerry Scarbrough offered in support of granting the
stay. BODA should immediately issue 2 mandamus, prohibition, injunction ordering the
Evidentiary Panel to stay the suspension it ordered, and order the Commission to immediately
return Jerry Scarbrough’s licenses, bar card, and publish a notice on the State Bar of Texas
Website, stating that Jerry Scarbrough’s suspension has been stayed in lieu of the final decision
in this case.?®

The bar’s publication on its web siie hitps://www.texasbar.com that Jerry Scarbrough is
*Not Eligible to Practice in Texas (click for detaily” deprives him of his right to practice law in

9

Texas before a final determination is made in this case.”® His suspension was a denial of due

®RR, Vol. 1, Motion to Stay, Jerry Scarbrough, pg. 97, Ln. 1 through pg. 100, Ln. 1.
7 Bee Appendix 3.

# TRDP 6.07
* Texas Rules of Disciplinary Procedure 6.07
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process, and equal protection of the law, The breach has caused and continues to harm Jerry
Scarbrough, and his clients have been severely harmed, and denied due process.

Requirements of the Judgment to surrender his license, Bar card, notify his clients,
opposing counsel, and the courts of his suspension deprives the Relator of his property rights
under the law and Constitutions of the United States, and Texas. It also denies him due process
and equal protection under the law,*”

PRAYER

WHEREFORE PREMISES CONSIDERED, Relator, Jerry Scarbrough, prays that this
Honorable Board of Disciplinary Appeals schedule an emergency hearing on this petition for
writ of mandamus, consider the evidence, oral argument, and enter mandamus ordering the
Honorable Evidentiary Panel to stay its Order of Suspension, return Relator’s license, bar card
and remove the notation in the Texas Bar web site stating that Jerry Scarbrough is “Not Eligible
to Practice in Texas”, pending a final disposition on his case.

Respectfully submitted

By:

il |
-~ Ty Searbrough, Pro-s\v '
U

Y Article 1 §19, Texas Constitution; and the Fourth, Fifth, and Sixth Amendments to The United
States Constitution
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CERTIFICATE OF SERVICE

I hereby certify that on the H% day of September 2015 a true and correct copy of the
foregoing document was served, as indicated below, on the following:

VIA FACSIMILE: 1.512.427.4167
Rebecca (Beth) Stevens, Esq,

Office of the Chief Disciplinary Counsel
STATE BAR OF TEXAS

P.O. Box 12487

Austin, Texas 78711-2487

AN

rry Scarbrough I

13
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VERIFICATION

STATE OF TEXAS §
COUNTY OF BELL §

Before me, the undersigned notary, on this day personally appeared, Jerry Scarbrough, a
person whose identity is known to me. After I administered an oath to him, upon his, oath he

said the following:

“My name is Jerry Scarbrough, and I am capable of making this affidavit. The facts in
this affidavit are within my personal knowledge and are true and correct.

I am the Pro Se Relator. All documents included with the petition for writ of mandamus,
prohibition, and injunction are true copies.”

Jerry Scarbrough

SWORN TO AND SUBSCRIBED before me on the ] ]‘fhday of September 2015.

Notary Public, State of Texas ————————

14

091172015 6:30PM (GMT-0L:00)



09/11/2015% FRI 17:33 FAX 2546340516 mgarbrough law Zlo17/049

EXHIBIT “1”
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MR. JERRY W. SCARBROUGH
tlot Eligible to Practice in Texas (click for detail)

JERRY SCARBROUGH, P.C.

Bar Cord Number: 17717500
TX License Date: 10/30/1981

Primary Practice Location; Killeen , Texas

PO Box 690885
Killeen, TX 76549-0866

Practice Areas: Litigatian: Persanal Injury

@o18/040
https://www.texashar.com/AM/Template ¢fin?Sectior=Find_A Lawy...

CONTACT INFORMATION

Tel: 254-634-6266 .

Statutory Profile Last Certified On: 10/11/2014
PRACTICE INFORMATION

Firm: lerry Scarbrough, P.C.

Firm Size: Solo

Occupation: Private Law Practice

Practice Areas: Litigation: Personol Injury

Services Provided:
MNone Reported By Attorney

Foreign Language Assistance.
MNone Reported By Attorney

LAW SCHOOL
School
Degrea earned

Baylor University
Dactor of lurisprudence/luris Doctor (1.D.)
Graduation Date  05/1981

1 of2

COURTS OF ADMITTANCE

Federal;

% Supreme Court

Fifth Circuit Court of Appeals
Texas Eastern District Court
Texas Western District Court

Other Courts:
None Reported By Attorney

Other States Licensed:
None Reported By Attorney

9/9/2015 4:15 PM
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State Bar of Texas | Find A Lawyer | Jerry W, Scarbrough hitps://www.texasbar.com/AM/Template.cfm?Section=Find_A_Lawy...

PUBLIC DISCIPLINARY HISTORY

State of Texas*

Sanction Entry date
Partially Probated Suspensign 04/07/2015
(Start-End)

Sanction  05/01/2015 - 04/30/2017

(Start-End)

Sanction  05/01/1017 - 04/30/2025

Qther States
None Reported By Attorney

Note™ Only Texas disciplinary sanctions within the pagt 10 years are dlaplayed, For sanction Information beyond 10 years, information about # soecific disciplinary
aanctlon Usted abova ar to raquest a copy of a disciplinary judgment, please contact the Office of the Chlef Dlsciplinary Counsel at (377) 953-5535. There 13 & $15.00
fee for each disclplnary judgment copled, Make chacks payable to; Stata Bar of Texas; PO Bon. 12487; Austin TX 78711 or by Cradit Card,

hote""

The Texas Attornay Profile provides basic Infarmatlon abayt Attorneys licensed to practlce In Texas. Attorney profile Information is provided a3 a public servica by the
State Bar of Texas a3 qutlined |n 3ection 81,115 of the Texas Government Code. The Informatlon contained herein is provided "as 1s™ with no warranty of any king,
express or Implied. Nelther the State Bar of Texas, nar It3 Board of Dirgctors, nar any emplovee theraol may be held responsible for tha accuracy of the data. Much of
the Infermation has baan provided by the attorney and Is required to be reviewed and ypdated by the attorney annuatly. The Informatlon nated with an asterisk (} is
provided by the State Bar of Texas. Taxas grievance/disciplinary Informatlon will not appear on the profile until a final determination is reached. Accass to this site ks
autharized for public use only: Any unautharized uge of thiz systam I3 subject to both civil and criminal penaltles, This does not constitute a certified lawyer referral
service,

20f2 ' 9/9/20154:15 PM
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&aros Abuse of Discretion lagal definltion of Alwme of Discretion

Abuse of Discretion legal definition of Abuse of Discretion
http:/Mlegal-dictionary . thefreedictionaty . com/Abuse+of+Discretion

Abuse of Discretion

Also found in: Dictionary/thesaurus, Medical, Financial, Encyclopedia, Wikipaedia.

Abuse of Discretion

A failure to take into proper consideration the facts and law relating to a particular matter; an Arbitrary or
unreasonable departure from precedent and settled judicial custom.

Whare a trial court must exercise discretion In deciding a question, It must do so in a way that is not clearly against
logic and the evidence. An Improvident exercise of discretion is an emor of law and grounds for reversing a decision on
appeal. It doas not, however, necessarlly amount to bad faith, intentional wrong, or misconduct by the frial Judge.

For example, the traditional standard of appellate revew for eddence-related questions arising during trigl Is the "abuse
of discretion” standard. Most judicial determinations are made based on evidence introduced at legal proceedings.
Evdence may consist of oral testimony, written testimony, videotapes and sound recordings, documentary evidence
such as exhibits and business records, and a host of other malerals, Including volce exemplars, handwriting samples,
and blood tests.

Before such materials may be introduced into the record at a legat proceeding, the trial court must determine thai they
satisfy certaln criteria govemning the admisslbility of evdence, At a minimum, the court must find that the evidence
offered is relsvant to the legal proceedings. Evdance that bears on a factual or legal issue at stake in a controversy is

considered relevant eddence.

The relevancy of evidence is typically measurad by its probative valus. Evdence is generally deemned Probatlve if it
has a tendency to make the existence of any material fact more or less probable. Evidence that a murder defendant
ate spaghettl on the day of the murder might be relevant at trlal If spaghetti sauce was found at the murder scena.
Otherwise such evdence would probably be deemed irelevant and could be excludad from trial If opposing counsel

made the proper objsction.

Ouring many civil and criminal trials, judges rule on hundreds of evidentiary objections lodged by both parties. These
rulings are normally snap judgments made in the heat of battle. Courts must make these decisions quickly to keep the
proceedings moving on schedule. For this reason, judges are given wide latitude in making eMdentiary rulings and will
not be ovar-turned on appeal uniess the appellate count finds that the trial judge abused his or her discretion.

For exampie, in a Negligence case, a state appellate court ruled that the trial court did not abuse its discretion by
admitting into evdence a posed accident-scene photograph, even though the photograph deplcted a model pedestrian
blindly walking into the path of the driver's whicle with the pedestrian’s head pointad straight shead as if she was
totally oblivious to the whicle and other trafic. Gorman v. Hunt, 19 S.W.3d 662 (Ky. 2000). In upholding the trial court's
decislon to admit the evidence, the appellate court obserned that the photograph was only used to show the
pedestrian's position relathve to the wehicle at the time of impact and not to blame the pedestrian for being nagligen.
The appellate court also noted that the lawyer objecting to the photograph's admissibility was free to remind the jury of
its limited relevance during cross-examination and closing arguments.

An appellate court would find that a trial court abused its discretion, howewer, if it admitted into evidence a photograph
without proof that it was authentic. Apter v. Ross, 781 N.E.2d 744 (Ind.App. 2003). A photograph's authenticity may be
established by a witness's personal obsenations that the photograph accurately depicts what it purports to depict at
the time the photograph was taken. Ordinarily the photographer who took the picture is in the best position to provide

Fitip:/eg al-gictionary thefreedictionary convAbumarof+ Discretion Ve

091172015 6:30PM (GMT-0L:00)



09/11/2015% FRI 17:35 FAX 2546340516 mgarbrough law @Z022/0490

EXHIBIT “3”

091172015 6:30PM (GMT-0L:00)



09/11/2015% FRI 17:35 FAX 2546340516 mgarbrough law Zlo23/049

MERER Texas Center for
gl L EGAL ETHICS

Professionalism in Practice™

Resources Courses Membership On The Merits Spotlight on Ethics About Us Show Your Support
2.25 No Supersedoas

An Evidentiary Panel's order of disbarment cannot be superseded or stayed. The Respondent may within
thirty days from entry of judgment petition the Evidentiary Panel to stay a judgment of suspension. The
Respondent carries the burden of proof by preponderance of the evidence to establish by competent
evidence that the Respondent’s continued practice of law does not pose a continuing threat to the weifare
of Respondent’s clients or to the public. An order of suspension must be stayed during the pendency of any
appeals therefrom If the Evidentiary Panel finds that the Respondent has met that burden of proof. An
Evidentiary Panel may condition its stay upon reasonable terms, which may include, but are not limited to,
the cessation of any practice found to constitute Professional Misconduct, or it may impose a requirement
of an affirmative act such as an audit of a Respondent’s cliert trust account.
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TEXAS RULES OF APPELLATE PROCEDURE

Rule 34.5(c)2). The appeal must be dismissed if a
certification that shows the defendant has the vight of
appeal has nat been mode part of the vecord under
these rules,

(@) Clerk's Duries. 'l'he wrinl court ¢lerk must note on the
copies ol the notice of appeal and the trial eourt’s
cenification of the defendant’s right of appeal the
case number and the date when each wag fled. The
elerk must then immediately send one copy of gach
to the clerk of the appropriate eourt of appeals and,
il the defendant is the appellant, one copy of each to
the State's atorney.

(B Amending the Notice or Certification. An amended
notice of appeal or trial court's certification of e
defendant's right of appeal correcting a defect or
omission in an eartiee filed notice or certification,
including a defect in the notification of the
defepdant's appellate rights, may ba filed In the
appellate court in accordance with Rule 37.1, or at
any time before the appealing party's brisf is fHled if
the court of appeals bias aot uged Rule 37,1, The
amended notice or certification i subject to being
struck for cause on the motion of any party affected
by the amended notice ar certification. Afier the
appealing party's briel is filed, the nolice or
certification may be amended only on leave of the
appellate courl and on such terms as the court ey
prescribe.

{g) Effect of dppeai. Once the record has been filed in
the appellate court, all further proceedings in the trial
court - except a5 provided othecwize by law or by
these rules - will be suspended until the trial court
receives the appellate-court mandate.

(h) Addvice of Right of Appeal. 'When a court enters'a
judgment or other appealable order and Lhe
defendant has a right of appeel, the court {orally or
ln writing) shall advise the defendant of his right of
appeal and of the requirements for timely filing a
sufficient notics of appeal-

Notes and Commants

Comment on 1997 change: This is bormer Rule 40, Tngivil
cuses, the requirement of an appeal bond is repealed. Appeal is
perfected by filing a notice of appeal. A notice musl be [ed by
any party secking to alter the triaf court's judgment. The
resirivted appeal -~ [ormerly the appeal by wrlt of ervor — is
perlecied by filing u noties of appeal in the trial coutt as [n other
apprals. The contents of the notice of appeal is prescribed. The
notice of limitation of appeal is repealed. [n ctiminal cases, the
rule iz amended to apply to notices by the State, and to refier to
additional statutory requirements for the State’s notice. In felony
cazes in which the defendant watved trial by jury, pléaded guilry

26

or nolo contendere, and received a punishment that did not
exeeed what the defendant agreed to in o plea bargain, the rule 13
amended to make clear that regardless of when the alleged error
ocourred, an appeal must be based on a jurisdictional defect ora
written motion ruled on before teial, or be with the permission of
the trial vourt.

Comment to 2002 change: ftule 25.2, for criminal cases,
is amended. Subdivieion 25.2(a) states the parties' rights of
appeal that are established by Code of Criminal Procedure article
44.01 and by artlele 44.02, the proviso of which was mepealed
when vulemaking power was given to the Court of Crimina!
Appeals.  Subdivision 25.2(b) Is given the requirement that a
notice of appeal be in “sufticient” form, which codifies the
deciclonal law. The requirement in former subdivision
25.2(b}(3) that & plea-bargaining appellant's notice of appeal
specify the right of appeal is replaced by a requirement in
subdiviyion 29.2(d) that the trlal court certify the defendant’s
right of appeal in every case in which a judgment or other
appeslable order is entered, The certiticate should be signed at
the time the judgment or other appealable order is pronounced.
The form of certification of the defendant’s cight of appeal is
provided it an appendix 1o these rules. 1 the record does oot
inghude the trial eourt's certification that the defendant has the
right of appeal, the appeal must be dismizsod. If & suffleient
novice of appeal or certification is not flled afier the appellate
court deals with the defect (see Rules 34.5(c) and 37.1),
preparation of an appellate record and representation by an
appeinted altorney may cease.

Rule 26. Time to Perfect Appeal

26.1. Civil Cases

The notice of appeal must be (led within 30 days after the
judgment is signed, except as follows:

(a) Ihe notice of appeal muat be filed within 90 days
after the judgment is signed ifany party timely fles;

(1) & mollon for new trial;
(2) & motion to modify the judgment;

{3} amotion to relnstate under Texas Rule of Civil
Procedure 163a; or

{4) arequest for findings of fact and con¢lusions of
law if findings and conclusions sither are
required by the Rules of Clvil Procedurc or, if
not required, could properly be considered by
the appellate court;

(b} inan accelecaled appeal, the notice of appeal must be

filed within 20 days atter the judgment or order is
sigued;
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Sec. 6. COURTS OF APPEALS; TERMS OF JUSTICES; CLERKS. (a) The state
shall be divided into courts of appeals districts, with each district having a Chief Justice, two or
more other Justices, and such other officials as may be provided by law. The Justices shall have
the qualifications prescribed for Justices of the Supreme Court, The Court of Appeals may sit in
sections as authorized by law. The concurrence of a majority of the judges sitting in a section is
necessary to decide a case. Said Court of Appeals shall have appellate jurisdiction co-extensive
with the limits of their respective districts, which shall extend to all cases of which the District
Courts or County Courts have original or appellate jurisdiction, under such restrictions and
regulations as may be prescribed by law. Provided, that the decision of said courts shall be
conclusive on all questions of fact brought before them on appeal or error. Said courts shall have
such other jurisdiction, original and appellate, as may be prescribed by law,

(b) Each of said Courts of Appeals shall hold its sessions at a place in its district to be
designated by the Legislature, and at such time as may be prescribed by law. Said Justices shall
be elected by the qualified voters of their respective districts at a general election, for a term of
six years and shall receive for their services the sum provided by law.

(¢) All constitutional and statutory references to the Courts of Civil Appeals shall be
construed to mean the Courts of Appeals.

(Amended Aug. 11, 1891, Nov. 7, 1978, Nov. 4, 1980, Nov. 5, 1985, and Nov. 6, 2001.)
(TEMPORARY TRANSITION PROVISION for Sec. 6: See Appendix, Note 3.)
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2112015 THE TEXAS CONSTITUTION ARTICLE 1. BILL OF RIGHTS
(Amended Nov. 3, 2009.)

Sec. 18. IMPRISONMENT FOR DEBT. No person shall ever be
imprisoned for debt,

Sec, 19. DEPRIVATION OF LIFE, LIBERTY, ETC.; DUE COURSE OF
LAW. No citizen of this State shall be deprived of life, liberty,
property, privileges or immunities, or in any manner disfranchised,
except by the due course of the law of the land.

Sec. 20. OQUTLAWRY OR TRANSPORTATION FOR OFFENSE. No citizen
shall be outlawed. No person shall be transported out of the State
for any offense committed within the same. This section does not
prohibit an agreement with ancother state providing for the
confinement of inmates of this State in the penal or correctional
facilities of that state.

{(Amended Nov. 5, 1985.)

Sec. 21. CORRUPTION OF BLOOD; FORFEITURE; SUICIDES. No
conviction shall work corruption of blood, or forfeiture of estate,
and the estates of those who destroy their own lives shall descend
or vest as in case of natural death.

Sec., 22. TREASON. Treason against the State shall consist
only in levying war against it, or adhering to its enemies, giving
them aid and comfort; and no person shall be convicted of treason
except on the testimony of two witnesses to the same overt act, or

on confession in open court.

Sec. 23. RIGHT TO KEEP AND BEAR ARMS. Every citizen shall
have the right to keep and bear arms in the lawful defense of
himself or the State; but the Legislature shall have power, by law,
to regulate the wearing of arms, with a view to prevent crime.

Sec. 24. MILITARY SUBORDINATE TO CIVIL AUTHORITY. The
military shall at all times be subordinate to the ¢civil authority.

hitp:/hwww stalutes.|sgis. state. bous/SOTWDoss/C N/trm/C N, 4. htm 812
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L.S. Constitution (/constitution/overview)

Fourth Amendment

Tha Fourth Amendment originally anforced the notlon that "each man's
home Is his castle”, secure from unreasonable searches and selzures
(http:/iwww.law.cornell.eduwwex/unreasonable_search_and_seizure) of
property by the governmant. It protects against erhbitrary arrests
(http:/ivww law.cornell.adu/wex/arrest), and Is the basis of the law
regarding search warrants (hitp:/fwww.law.comall.edu
fwexisearch_warrant), stop-and-frisk (http:/Avww law.comell.edu
fwex/stop_and_frisk), ssfety Inspactions, wiretaps, and ather forms of
surveillance (http:.//www.law.cornell.eduiwex/elactronlc_survelllance), as
well as being central to many other criminal law topics and to privacy law
(http:/ivww law.cornall. adwwex/privacy).

Learn marg... (hitp://www.law.corngll edu/wex/fourth_amendment)

Amendment IV

The right of the paopls to be secure in thelr persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no warrants shall issue, but upon probable
causga, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be salzed.

Flfth Amendrent »
(feonstitutlon
Hifth_armandment)

« Third Amandment up
{/constitution (fconstitution
fthire_amendment) foverview)

09/11/72015
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hitps://www.law.comell.edu/constitution/fourth_amendment

(hitps:/iwww.cornell.edu)Carnell University Law School (http://www.lawschool.cormell.edw)Saarch Comell
(https.//www.cornell. edwsearchy)

Constitution
Toolbox

« Explanation of the
Constitution {/anncon/) -
from the Congresslonal
Research Sarvice

@+ 1|
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« LIl Announce Blog
(http://blog. law cornell_edu)
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(hitp:/Milbulletin.law. cornall.edu)

» Make a donation
(http:/iwww.law.cornell.adu
fdonors/)

» Contribute content
(http:/Awww law. cornell. eduiwex)

« Become a sponsor
(http:/fwww. law.cormell.edu
Aliifbusiness_opportunities)
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{https:/'vww.cornell edu/search/)

U.8. Constitution (/constitution/overview)

Fifth Amendment

The Fifth Amendment creates a number of rights

(hitp:/~aww law.cornall. eduw/anncorvhtmiamdtStoc_user.html) relevant to
bath criminal and civil legal proceedings. In criminal cases

(http:/ivaww. law.cornell.eduiwexicriminal_law), the Fifth Amendment
guarantees the right to a grand jury (http:fiwww.law.cornall.edu
Iwex/grand_jury), forbids "double jeopardy (http://www.law.cornal.adu
fwexfdouble_jeopardy),” and protects against self-incrimination
(hitp:Awww. law cornell. edwwex/sef-incrimination). It alzo requires that
"due process of law (hitp://www.iaw.cornell.edu/wex/dua_process)” be
part of any procesading that denies a citizen “life, liberty or property” and
requires the government to compensate cltizens when It takes private
property (http:/iwww. law.cornell.edwwexitakings) for public use.

Learn maore... (http:/iwww.law.comeall. edwwex/flfth_amendment)

Amendment V

No person ghall ba hald to answer for a capital, or otharwise
infamous crima, unless on a presentment or indictrment of a grand
jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service In time of war or public danger; nor
ghall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to
be a witness against himself, nor be deprived of life, libarty, or
property, without due procass of law; nor shall private property be
takan for public use, without just compensation.

Wex Resources
Fifth Amendment (http:/fwww law_comell.eduwwexrfifth_amendment)

Criminal Law (hitp:/Awww.law. cornell edu/wax/criminal_law) / Criminal Procedure
(hHp:www. law.cornell.edu/wex/criminal_procadurs)

Due Process (http://iwww.law.cornell.edu/wex/due_process)

Substantive Due Process (http:/mww. law.cornell.edu
iwex/substantive_due_process)

Miranda Warning (htip:/Awww taw.cornell.edu/wex/miranda_warning)

Indictment (hittp:/Aww. law.comell. edu/wexfindictment)
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Sixth Amendment | Constitution | US Law: | LIl / Legal Information Institute https://www.law.cornell.edu/constitution/sixth_amendment

@o3s/040

(https:/fmww.cornell.edu)Cornell University Law Schoal (hitp://www.lawschool.cornel.eduf)Search Cornell

(hitps://www.cormell.edu/search/)

U.5. Constltution (/constitutionfoverview)

Sixth Amendment

The Slxth Amendment guarantees the rights of criminal defendants,
including the right to a public tlal without Unnecessary dalay

(http: /iwww. law.cornell.edu/wex/speedy_trial), the right ta a lawyer
(http:/waww. law. corrall.edu/wexdright_to_counsel), the right to an
impartial jury (http:/Amww law.cornell.edwanncon
/htmifamdiBfragd_user.html), and the right to know who your accusers are
{http:/reww. law. cornell. edwwex/Right_to_confront_witness) and the
natura of the chargas and evidence against you. It has baen most visibly
tested in a serieg of cases involving terrorism (hitp: /fwww. law.cornell. edu
fsupct/htmif03-1027.25.html), but much more often figures in cases that
involve (for example) jury selection or the protection of witnesses,
including victims of sex crimes as well ag withesses in need of protaction
from retaliation.

Learn more. ., (http://www.law.cornell.adu/anncon
/htmlfamdiGirag1_user.himi#amdté_hdd)

Amendment VI

In all criminal prosecutians, the accused shall enjoy the right to a
speady and public trial, by an impartial jury of the state and district
wherein the crime shall have been committed, which district shall
have bean previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtalriing
witnesses in his favor, and to have the asslstance of coungel for his

defanze. )
¢ Forum Selection Clause up Seventh Amendment »
(‘wexforum_selaction_clause) (fconstitutlon v (feonstitutlon

loverview) /seventh_amendment)
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