
BEFORE THE BOARD OF DISCIPLINARY APPEALS 

APPOINTED BY 

THE SUPREME COURT OF TEXAS 

IN THE MATTER OF § 

ROBERT RAY SMITH § CAUSE NO. 66183

STATE BAR NUMBER 18678070 §

RESPONSE TO PETITION FOR COMPULSORY DISCIPLINE 

TO THE BOARD OF DISCIPLINARY APPEALS: 

Respondent, Robert Ray Smith, (hereinafter called “Respondent” or “Smith”), respectfully 

responds to the Petitioner’s, the Commission for Lawyer Discipline (hereinafter called 

“Petitioner”) Petition for Compulsory Discipline as follows: 

I.

LEGAL AUTHORITY 

In response to Petitioner’s Petition for Compulsory Discipline, Respondent would note the 

following controlling legal authority: 

8.05. Disbarment: When an attorney has been convicted of an Intentional Crime, and that 

conviction has become final, or the attorney has accepted probation with or without an adjudication 

of guilt for an Intentional Crime, the attorney shall be disbarred unless the Board of Disciplinary 

Appeals, under Rule 8.06, suspends his or her license to practice law. If the attorney's license to 

practice law has been suspended during the appeal of the criminal conviction, the Chief 

Disciplinary Counsel shall file a motion for final judgment of disbarment with the Board of 

Disciplinary Appeals. If the motion is supported by affidavits or certified copies of court 

documents showing that the conviction has become final, the motion shall be granted without 

hearing, unless within ten days following the service of the motion pursuant to Rule 21a of the 

Texas Rules of Civil Procedure, upon the attorney so convicted or his or her attorney of record, 

the attorney so convicted files a verified denial contesting the finality of the judgment, in which 

event the Board of Disciplinary Appeals will immediately conduct a hearing to determine the issue. 

If no Disciplinary Action is pending at the time the conviction becomes final, disbarment shall be 

initiated by filing a Disciplinary Action.  

8.06. Suspension: If an attorney's sentence upon conviction of a Serious Crime is fully 

probated, or if an attorney receives probation through deferred adjudication in connection with a 

Serious Crime, the attorney's license to practice law shall be suspended during the term of 

probation. If an attorney is suspended during the term of probation, the suspension shall be 

conditioned upon the attorney's satisfactorily completing the terms of probation. If probation is 

revoked, the attorney shall be disbarred. An early termination of probation does not result in 

reinstatement until the entire probationary period, as originally assessed, has expired.  
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Sections 8.05, 8.06, Texas Rules of Disciplinary Procedure. 

 

 This matter is before this disciplinary panel because of allegations that Mr. Robert Smith 

has violated Texas Rules of Disciplinary Procedure (“TRDP”) Sec. 8.05 in that he pled guilty to 

an Intentional Crime and that he, without an adjudication of guilt, was placed on probation for a 

term of three years by the Travis County, Texas District Court.  Mr. Smith so stipulates to these 

facts.  However, because he received a fully probated sentence under the terms of deferred 

adjudication, Mr. Smith respectfully requests that this panel suspend his license to practice law in 

accordance with the provisions of TRDP 8.06 in lieu of disbarment.   

 

As required by 8.06, Respondent’s “sentence upon conviction of a Serious Crime [was] 

fully probated,” or if Respondent “receives probation through deferred adjudication in connection 

with a Serious Crime, the attorney's license to practice law shall be suspended during the term of 

probation. If an attorney is suspended during the term of probation, the suspension shall be 

conditioned upon the attorney's satisfactorily completing the terms of probation.” 

 

II.  

ISASSI CRITERIA 

 

 In determining whether suspension under Sec. 8.06 is appropriate, guidance from the Board 

of Disciplinary Appeals is found by a list of factors set forth in No. 57699 styled In the Matter of 

Alfred L. Isassi, State Bar of Texas Card No. 24010124. This response is an application of those 

factors to this matter.  See Exhibit 1. 

III. 

WAS THE CRIME DIRECTLY RELATED TO THE ATTORNEY’S  

PRACTICE OF LAW? 

 

 Yes, Mr. Smith’s crime was directly related to the attorney’s practice of law.  However, 

the analysis should not end with this simple answer.  A person’s actions do not happen in a vacuum.  

There is always a backstory.  To understand the events and factors that culminated in a person’s 

actions provides insight to the finder of fact that is beneficial in making the ultimate decision in 

this matter.  For almost 30 years, Mr. Smith had been a credit to both the legal profession and to 

society in general.  His actions in 2018 were an aberration from both his overall personal and 

professional life.  The following is an abbreviated timeline of events that set the stage for his 

personal and professional failures. 

 

A. In 2009, black mold was discovered in Mr. Smith’s home.  It was so widespread that his 

home had to be almost completely rebuilt.  Only the roof and the foundation were 

unaffected.  His homeowners’ insurance policy did not cover black mold and he had to pay 



for the cost of the rebuild exclusively from his own funds.  He and his family moved in 

with his mother, an 84-year-old cancer survivor.   

 

By late 2010, he had expended all of his funds and the rebuild was not even half done.  

Foreclosure on his home was begun and it was set for April 5, 2011.  See Exhibit 2.  The 

foreclosure was avoided on the day before the sale through a combination of financial 

assistance from friends and an agreement with the financing company to modified payment 

terms.  Finally, with additional personal loans from friends, the rebuild of Mr. Smith’s 

home was completed in mid-2012.  

 

B. In addition to the financial hardship, the black mold aggravated the medical condition of 

Mr. Smith’s wife, Cindy.  Cindy’s medical state was already fragile before the black mold 

was discovered.  She already had a weakened immune system caused from prior medical 

problems.  The black mold greatly exacerbated her respiratory problems.  Periodic illnesses 

like the cold or flu became more frequent, the symptoms increased in severity, and she 

required a longer recovery period.  It was also during this general period of time that she 

developed significant problems with her back and gastro-intestinal tract and her diabetic 

condition worsened. Complications from which she previously suffered emanating from 

the diabetes, such as blurred vision, loss of sensation in her feet, etc., became more severe.  

 

C. Late in 2012, Mr. Smith’s 16-year-old son, Shea, was diagnosed with severe anxiety and 

depression.  Mr. Smith suffers from depression and it is an illness which has occurred in 

Mr. Smith’s family over several consecutive generations.  At least one member of the last 

three generations have taken their own lives as a result of this disease.  Shea’s depression 

worsened and he developed suicidal ideations.  Finally, it got to the point that he had to be 

removed from his regular school and enrolled in a charter school where daily psychological 

counseling was provided in addition to the standard educational curriculum.  Besides the 

personal stress of taking care of his son, Mr. Smith’s already shaky financial situation was 

forced to add the expense of the charter school along with insurance co-pays to mental 

health professionals.  His son’s condition required intensive support from Mr. Smith and 

his wife over the next five years. Eventually, through counseling and getting the correct 

combination of medication after much trial and error, he has gotten much better although 

he still requires extensive family support. 

 

D. In 2011, Mr. Smith’s mother was diagnosed with early-stage dementia. Over the 

subsequent years, she required an increasing level of care. In early 2015, she was diagnosed 

with cancer and passed away later that year. 

 

E.  Although Mr. Smith had his own private practice, he worked with another attorney who 

had a large volume of cases. The work referred to him provided a substantial part of his 



annual income, along with administrative support for the referral attorney’s cases.  In 2016, 

after 21 years of working with the other attorney, he was informed that his services were 

no longer needed.  No notice was given.  Thus overnight, his financial position changed 

from difficult to extremely critical.   

 

Over the years, because of the income and administrative support he received from the 

other attorney and his own practice, he was able to reasonably keep up with the workload.  

To do so, however, he had to work afterhours and weekends on a regular basis.  On 

occasion, he was able to hire a temporary worker to help him when he had a lot of cases 

that increased the demand on his time.  

 

To address the suddenly changed situation, and the drastic loss of income, Mr. Smith began 

efforts to increase the number of cases he accepted.  The influx of cases he took on in a 

relatively short period of time caused problems for him in addressing them in a timely 

manner.  He continued to work after hours and on weekends.  As he was unable to hire an 

assistant due to his financial situation, he had to take care of every aspect of his practice.  

In addition to performing substantive legal work, he had to take care of the clerical/office 

work (drafting documents, reminding clients of court dates, etc.) and oversee the business 

aspect of the business. 

 

Still, despite his efforts to increase his income, his financial condition continued to 

deteriorate.  By 2018, he had exhausted all of his personal savings, including the amount 

set aside for his son’s education, the funds that he had received from his mother’s estate, 

and he had taken out a loan using the house that he had inherited from his mother as 

collateral.  This was in addition to him continuing to pay his own mortgage.  Despite the 

temporary influx of capital, and all of these efforts to increase his income, he soon found 

himself facing foreclosure on both houses. See Exhibit 2. 

 

Against this backdrop, his wife’s medical condition significantly deteriorated in 2017 and 

2018.  Despite numerous doctor visits and accompanying tests, the cause of her symptoms 

could not be ascertained.  By 2018, the doctors suspected the cause of her problems was 

an infection and antibiotics were prescribed.  Unfortunately, they were not effective.  In 

response, at each visit, the doctor increased the strength and/or dosage of them or 

prescribed a more potent medicine.   

 

Finally, the doctor tried the most powerful antibiotic available.  It was unsuccessful.  

Although the unsuccessful regimen was very troubling in and of itself, Mr. Smith was 

especially distraught because his father had died from sepsis after all antibiotic treatments 

prescribed for him had failed.  (Eventually, it was discovered that the infection was in her 

nasal cavity and was removed via surgery.) 



 

As mentioned earlier, an action does not occur in a vacuum.  The objective of the narrative 

set forth is not to gain sympathy for Mr. Smith.  Rather, it is intended to explain---not 

excuse—how an attorney with an unblemished record as an attorney for almost 30 years 

suddenly deviated from his history of ethical behavior.   

 

The circumstance of his crime is very straightforward.  Late one evening at his office, he 

was trying to catch up on a large amount of work which was way overdue.  One of the 

overdue projects was the preparation of an expunction for a client.  As the task did not 

contain the same level of urgency as the other cases that needed quick attention, it was 

“triaged” to the bottom of his work list.  In addition, there was one question raised by the 

facts that required research.1   

 

Over the weeks, the client had inquired regarding the status of her case.  Mr. Smith falsely 

responded to her with a variety of answers; “it’s been filed”, “found a problem and had to 

amend”, and finally, “it’s been signed, just have to wait for it to be removed from the 

various databases.” 

 

After the final lie, he realized that the once non-urgent case now required immediate 

attention.  When the client requested a file-marked copy of the order, and she could not be 

put off any further, Mr. Smith racked his brain for possible options.  At 10:00 p.m. one 

night, he selected the worst option possible. He cut file stamps from the clerk he had on 

other documents, along with a judge’s signature, and pasted them on a draft final order he 

had prepared.  Then he emailed the forged document to the client and believed that he had 

bought himself some additional time to complete the case.  When the client went to the 

Clerk’s office to get a certified copy, his criminal and unethical behavior was discovered. 

 

 

IV. 

HAS THE ATTORNEY COMPLIED WITH THE TERMS AND CONDITIONS 

OF HIS PROBATION? 

 

Yes, Mr. Smith has complied with the terms and conditions of his probation.  He has complied 

with both the terms of the five-year probation imposed by the State Bar of Texas, see Exhibit 3, 

and the three-year deferred adjudication probation imposed upon him in the criminal case by Travis 

County District Court. See Exhibit 4. 

 

 
1 The client had been arrested on one occasion, but no charges were filed.  Mr. Smith was unclear as to how to identify the incident in the petition 

as no cause number had been issued. 



V. 

EFFORTS AT REHABILITATION 

 Yes, Mr. Smith had demonstrated additional efforts at rehabilitation.  On the State Bar 

suspension, after completing the basic requirements, such as notifying clients and requisite judges 

of his suspension and its’ terms, he has complied with his ongoing requirement of getting mental 

health treatment and providing proof of such to the State Bar.  See Exhibit 5.  Mental health 

treatment is also an ongoing provision of his deferred adjudication.  He remains compliant on this 

term as well.  In addition to the standard terms required by the criminal court, on the provisions 

specific to his case, he has paid all financial requirements (fines and court costs) in full and 

immediately after being probated, he provided letters of apology to Judge Julie Kocurek, Judge 

David Wahlburg, and Velva Price, the District Clerk. See Exhibit 6.    

Community service is a requirement of the vast majority of probated sentences.  Instead of 

performing the community service at an approved non-profit as is customary, Mr. Smith requested, 

and the State and Court approved, his community service to be performed as sharing his personal 

story and the importance of mental health treatment to various groups of attorneys.  Although 

delayed by the Covid-19 epidemic, he has still partially performed this term and it will be 

completed within the required deadline.  Mr. Smith has given two in-person talks, one to the 

Houston Christian Legal Society and the second to Bastrop County Bar Association in Bastrop, 

Texas at the invitation of County Judge Benton Escew.  He has also contacted Erica Grigg at TLAP 

to offer his story to the TLAP library and speaker’s bureau to help others who suffer from 

depression as a preventive and rehabilitative measure. 

 Mr. Smith proposed this form of community service because, in his words, he “didn’t want 

others to go through the despair, hopelessness, and the deterioration of his health and self that he 

went through.”  His presentation is one of brutal honesty, description of life in the “darkness”, and 

ultimately of the hope and personal contentment that can be obtained through various forms of 

assistance.  Importantly, he provides a first-hand description of the treatment forms and strongly 

urges persons with mental illness to seek help.  He also addresses effective strategies for others 

who suspect a friend or colleague who might suffer from a mental health problem.  Finally, once 

his community service obligations are completed, he will continue making the presentations to 

others. 

VI. 

DID THE ATTORNEY ACCEPT RESPONSIBILITY FOR HIS PAST ACTIONS? 

 Yes, Mr. Smith Has accepted responsibility for his past actions. Once he realized that 

everything had fallen apart, he voluntarily spoke to Judge Wahlburg and explained what he had 

done.  Subsequently, he met with Judge Kocurek and Velva Price, the District Clerk, and informed 

them of what transpired.  During the pendency of both the criminal matter and the State Bar 

disciplinary action, Mr. Smith never denied or minimized his actions.  See Exhibit 5. 



VII.  

HAS ANY PRIOR DISCIPLINE BEENIMPOSED ON THE ATTORNEY? 

 No.  Prior to these events, Mr. Smith had never been disciplined. 

VII. 

SERIOUSNESS OF AND CIRCUMSTANCES SURROUNDING  

THE ATTORNEY’S CONDUCT 

 

 There is no disputing that Mr. Smith’s misconduct was extremely serious.  It cannot be 

minimized and Mr. Smith does not minimize it.  As to the circumstances that led up to the behavior, 

the narrative in set forth Section I describes the stress that he had been under for a prolonged period 

of time.  Those stressors, coupled with his own mental health problems, and the downward spiral 

he was experiencing culminated in an awful decision.   

IX. 

THE LOSS OR DAMAGE TO CLIENTS 

 When the client asked for a refund of all fees paid, Mr. Smith immediately refunded them.  

The client was delayed in having her prior offenses expunged or shielded from the public by an 

Order of Nondisclosure.  However, she was not prevented by statute of limitations to do so and 

was able to completely obtain all of the legal relief she sought from Mr. Smith. 

X. 

DAMAGE TO THE PROFESSION 

 Mr. Smith accepts the fact that he caused great damage to the legal profession.  He cannot 

undo the damage.  He can, however, help prevent others from making a serious mistake like he 

did.  As noted in the final paragraph of Section III, he will work diligently in any way possible to 

educate his fellow attorneys as to the warning signs that can lead to a self-destructive spiral into 

the darkness of depression.  In doing so, he hopes that he can do at least a small part in bettering 

the profession. 

 

XI. 

ASSURANCE THAT THOSE SEEKING LEGAL SERVICES IN THE FUTURE WILL 

BE INSULATED FROM THIS TYPE OF MISCONDUCT 

 Mr. Smith, with assistance from his psychiatrist and his counselors, has created a personal 

recovery plan.  He more closely monitors his medication and if he notices any changes in it, he 

immediately makes an appointment with his psychiatrist to determine if adjustments need to be 

made. Previously, he would opt to “discuss it at the next appointment.”   



He also sees a psychologist on a weekly basis to discuss the situation in his life and 

accompanying stress he experiences.  Through her assistance, he is better able to quickly identify 

“distorted thoughts” --- such as those that led to his personal and professional downfall --- and 

develop better strategies for handling problems.  The counselor has assisted him in modifying his 

thinking regarding both his current situation as well as his overall life track.  The latter includes 

moving on from personal failure, both personal and professional, focusing on creating a better 

future for himself, and restoring his perception of his self-worth and self-esteem.  

Mr. Smith has made a successful effort to take advantage of close friends who are 

committed to helping him in his recovery.  This is a very important factor.  When he committed 

his crime and ethical breach, his mindset was that he had to come up with solutions to problems 

entirely on his own.  Interacting with his dedicated friends helps him understand that he is not 

alone in his struggle for a better life.  Much like his counselor, they help him maintain a healthy 

overall balance in his life.  In that way, when he encounters the more exacerbated peaks and valleys 

that occur in his life as a result of his mental illness, or his distorted perception of them, can be 

immediately countered.  His friends are available for him to contact at any time of the day or night 

to assist him through his dark periods.  He calls them his “reality checkers.” 

One of his reality checkers is a person from his church called a Stephen minister.  Stephen 

ministers are lay persons who have received training in dealing with persons who are experiencing 

difficulties in life.  In meeting with the Stephen minister, he has become more spiritual.  In his 

presentation, he explains how his heightened spirituality is beneficial in achieving the goals 

mentioned earlier. 

Finally, his mission to prevent his colleagues from descending into the awful pit of 

depression has added a new, heart-felt purpose to his life.  By helping others, Mr. Smith more fully 

appreciates how it improves his self-esteem. It reminds and reassures him that in his life, despite 

its difficulties, he is succeeding in making the world a little better place. After one of his 

presentations, a person told him that he had been struggling with whether to contact a psychiatrist 

for his depression. After hearing Mr. Smith’s story, the person said that the presentation had 

decided to seek help.  Mr. Smith described the moment as “heartwarming.” 

 

XII. 

PROFIT TO THE ATTORNEY  

 Mr. Smith did not profit from his misconduct.  When the client came to his office seeking 

a return of her payments in the matter, he refunded all of the funds immediately.   

 

 



XIII. 

AVOIDANCE OF REPETITION  

See the response in Section IX above.  In addition, besides the obvious effect of future 

misconduct, Mr. Smith often reflects on his parents and grandparents who made many sacrifices 

to help him along in life.  He experiences pain and guilt thinking about the hurt that his actions 

would cause them if they were alive.  This guilt is a difficulty that his support team is helping him 

overcome.  The past cannot be changed so he is focusing on “letting it go” and making a better life 

for himself by working on factors that he can control--his future actions.  There is one element of 

his thoughts about his parents and grandparents that is positive.  It helps motivate him to dedicate 

living his life in a manner that would make them proud. 

XIV. 

THE DETERRENT EFFECT ON OTHERS 

The severity of the sanctions which he has already been imposed on him --- the suspension 

of his law license for five years and the accompanying loss of respect of his colleagues --- sends a 

clear and unmistakable message to others in the profession that gross misconduct and criminal 

behavior will not be tolerated. In addition, his personal story that he relates in his presentations 

reinforce the deterrent aspect of severe, wrongful acts.  Because it is communicated on an 

individual level, it has more impact that if an attorney just reads about it in the Texas Bar Journal. 

XV. 

THE MAINTENANCE OF RESPECT FOR THE LEGAL PROFESSION 

Again, it cannot be overstated as to the harm Mr. Smith’s actions have caused the legal 

profession.  Unfortunately, it is impossible to undo the initial impact of his actions on society.   

However, in reviewing this brief, one can see his motivated efforts to show his colleagues and 

society in general that his story does not end with his misconduct.  By his efforts to aid others in 

seeking help for mental illness, it may, in at least a small way, illustrate that something positive 

can arise from even a really bad act. 

Mr. Smith respectfully asks that this panel to suspend his license in lieu of disbarment.  For 

three decades he was a productive and dedicated member of the Bar.  He sincerely desires to 

resume his career as an attorney and assist people in solving their legal problems.  Permitting him 

to eventually resume his career will be beneficial to all.  In fact, as strange as it may seem, he will 

contribute even more to the profession than he did before the incident because of the lessons that 

he has learned and the insight he has gathered over the past three years.   

In the many cases that this panel reviews, a suspension is only for the balance of his 

community supervision in the criminal matter.  However, since he has already been suspended for 




















































































































































